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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF:
THE PLAN OF KENTUCKY UTILITIES )
COMPANY FOR THE VALUE DELIVERY ) CASE NO.
SURCREDIT MECHANISM ) 2005-00351 . | -
RECEIVED
IN THE MATTER OF: |
AANCL 7 2008
THE PLAN OF LOUISVILLE GAS AND )
ELECTRIC COMPANY FOR THE VALUE ) CASE NO. Pi-;!%ii_ﬁj 35@1@:};@
DELIVERY SURCREDIT MECHANISM ) 2005-00352 Eimmaion
SUPPLEMENTAL RESPONSES OF
KENTUCKY INDUSTRIAL UTILITY CUSTOMERS, INC. TO
FIRST SET OF DATA REQUESTS OF LG&E AND KU
1. Please provide a complete copy of the following documents referenced in Exhibit _(LK-1)

to Mr. Kollen's testimony:

(a)
(b)
(c)
(d)
(e)

RESPONSE:

November 1998 testimony in Case No. U-23327 before the Louisiana Public
Service Commission;

September 2004 testimony in Docket No. U-23327 Subdocket B before the
Louisiana Public Service Commission;

February 2005 testimony in Case No. 18638-U before the Georgia Public Service
Commission;

June 2005 testimony in Case No. 050045-El before the Florida Public Service
Commission; and

September 2005 testimony in Case No. 20298-U before the Georgia Public Service
Commission.

1(a)-(e). Due to the volume of the response, a single copy of each of the requested

testimonies has been provided only to the Companies. Copies will be provided to other parties only
upon request to KIUC counsel.



2, Please identify any expert testimony appearances not shown on Exhibit _ ( L K -1) which
refer or relate to any type of surcharge or surcredit rate mechanisms.

RESPONSE: Mr. Kollen filed testimony in Docket No. 31056 before the Texas Public Utility
Commission in August 2005 addressing a stranded cost surcharge. This testimony inadvertently was
not reflected on Mr. Kollen's Exhibit__ (LK-1). A copy has been provided only to the Companies in

conjunction with this Supplemental Response due to its voluminous nature. A copy will be provided to
any other parties upon request.



3. For any appearances identified in response to the preceding question, please provide a
complete and accurate copy of any written testimony associated with such appearance.

RESPONSE: Mr. Kollen filed testimony in Docket No. 31056 before the Texas Public Utility
Commission in August 2005 addressing a stranded cost surcharge. This testimony inadvertently was
not reflected on Mr. Kollen's Exhibit__ (LK-1). A copy has been provided only to the Companies in

conjunction with this Supplemental Response due to its voluminous nature. A copy will be provided to
any other parties upon request.
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APPLICATION OF AEP TEXAS
CENTRAL COMPANY AND CPL
RETAIL ENERGY, LP TO DETERMINE

) PUBLIC UTILITY COMMISSION
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TRUE-UP BALANCES PURSUANT TO )
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OF

PURA §39.262 AND PETITION TO
DETERMINE AMOUNT OF EXCESS
MITIGATION CREDITS TO BE
REFUNDED AND RECOVERED

TEXAS

DIRECT TESTIMONY OF LANE KOLLEN
I. QUALIFICATIONS AND SUMMARY

Q. Please state your name and business address.

A. My name is Lane Kollen. My business address is J. Kennedy and Associates, Inc.

("Kennedy and Aésociates"), 570 Colonial Park Drive, Suite 305, Roswell, Georgia

30075.

Q. What is your occupation and by whom are you employed?

J. Kennedy and Associates, Inc.
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I am a utility rate and planning consultant holding the position of Vice President and

Principal with the firm of Kennedy and Associates.

Please describe your education and professional experience.

Iearned a Bachelor of Business Administration (Accounting) degree from the University
of Toledo. I also eamned a Master of Business Administration degree from the
University of Toledo. I am a Certified Public Accountant, with a practice license. 1also

am a Certified Management Accountant.

Thave been an active participant in the utility industry for more than twenty-five years,
both as an employee and as a consultant. Since 1986, I have been a consultant with
Kennedy and Associates, providing services to state government agencies and large
consumers of utility services in the ratemaking, financial, tax, accounting, a;md
management areas. From 1983 to 1986, I was a consultant with Energy Management
Associates, providing services to investor and consumer owned utility companies. From
1976 to 1983, I was employed by The Toledo Edison Company in a series of positions

encompassing accounting, tax, financial, and planning functions.

I have appeared as an expert witness on accounting, finance, ratemaking, and planning
issues before regulatory commissions and courts at the federal and state levels on more
than one hundred occasions. 1 have developed and presented papers at various industry

conferences on ratemaking, accounting, and tax issues. I have testified in nearly thirty

J. Kennedy and Associates, Inc.
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restructuring, stranded cost, unbundling, and final stranded cost true-up proceedings in
Texas, Pennsylvania, Ohio, Georgia, Connecticut, Maine, West Virginia, Maryland, and
Louisiana. In those proceedings, I addressed the stranded cost, accounting, and tax
implications of restructuring and divestiture, including regulatory assets and liabilities,
Staternent of Financial Accounting Standards (“SFAS”) No. 109 regulatory assets and
liabilities and related accumulated deferred income taxes (“ADIT"), investment tax

credit (“ITC"), other ADIT, and excess deferred income tax (“EDIT”) issues.

1 have testified on numerous occasions in Texas, most recently in the CenterPoint
Energy Houston Electric, LLC Docket No. 29526 stranded cost true-up and Docket No.
30485 securitization proceedings. I also have testified in other stranded cost and
securitization proceedings before the Commission in Docket Nos. 21527, 22350, and
25230 involving TXU and Texas-New Mexico Power. My qualifications and regulatory

appearances are further detailed in my Exhibit LK-1.

On whose behalf are you testifying?

1 am offering testimony on behalf of the Alliance for Valley Healthcare.

What is the purpose of your testimony?

The purpose of my testimony is to address and correct certain of the stranded cost true-

up quantifications filed by AEP Texas Central Company (“TCC” or “Company”) and

J. Kennedy and Associates, Inc.
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CPL Retail Energy, LP. In addition, I address the Company’s claim of a potential
normalization violation if ITC and EDIT amounts are used to reduce the stranded cost
true-up quantification and the prudence of the Company’s actions in the filing of a
request for Private Letter Ruling (“PLR”) with the IRS in which it argued against

ratepayer interests consistently recognized by the Commission.

Please summarize the Company’s stranded cost true-up claim,

The Company’s stranded cost true-up claim is $2,399.831 million and is summarized in

the table below:

SUMMARY OF AEP TEXAS CENTRAL COMPANY"S
STRANDED COST TRUE-UP CLAIM

($000)
Book Value $1,508,836
Less Sales Proceeds (Net of Costs) ($769,272)

Subtotal Stranded Costs Before Interest  $1,139,564

Interest on Stranded Costs $591,543
Regulatory Assets $252,640
Total Stranded Costs Incl Interest $1,983,747
Capacity Auction Trus-Up $654,167
Fuel Over-Recovery ($176,698)
Retail Clawback ($61,385)
Total True-Up Claim $2,399,831

J. Kennedy and Associates, Inc.
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Please summarize your testimony.

I recommend that the Commission reduce the Company’s stranded cost claim by at least
$918.824 million, consisting of numerous adjustments to reduce the amounts claimed by
the Company. The adjustments that I recommend are in addition to adjustments
proposed by other witnesses with which AVH may agree, but that I have not addressed
in my testimony. The adjustments and figures I discuss are based on the Company’s
filing. Thave summarized the adjustments to the Company’s claim that I recommend on
the following table. Following this table, I then provide a brief summary of each of

these adjustments.

Summary of Proposed Reductions to
Texas Central Company Stranded Cost True-Up Claim
Addressed in Kollen Direct Testimony

i ($000)

1, Include SFAS109 ITC Regulatory Liability 54,969
2. Include SFAS109 EDIT Regulatory Liability 3,381
3. Include NPV of SFAS 109 ADIT 114,795
4. Include NPV of ITC on Tax Basis at 12/31/01 65,231
5. Include NPV of EDIT on Tax Basis at 12/31/01 6,279
6. Increase Sales Prices for M&S and Fus! Inventorsies 16,223
7. Remove Plant Employee Severance Costs 5,499
8. Include Retumn Of and On Stranded Costs Recovered through Capacity A 31,760
9. Reflect EMC's Paid to AREP 30,650
10. Reflect Corrections to Stranded Cost interest, incl Retrospective ADIT 254,928
11. Reflect Corrections to Capacity Auction Stranded Cost Interest 64,063
12. Include Prospective ADIT 274,048
Total AVH Recommendations 918,824

The first and second adjustments that I recommend are reductions of $54.969 million

and $3.381 million, respectively, for the SFAS 109 regulatory liabilities related to ITC

J- Kennedy and Assaciates, Inc.
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and EDIT. The Company failed to net these regulatory liabilities against its claim for

regulatory assets, although the statute is clear on the requirement to do so.

The third adjustment that I recommend is a reduction of $111.795 million to correctly
quantify the Company’s claimed SFAS 109 regulatory asset by reducing it for the related
ADIT offset. The Company failed to quantify any offset for the ADIT that gave rise to
the SFAS 109 regulatory asset. The Commission previously determined in Docket No.
21528 that the effects of the ADIT that gave rise to the SFAS 109 regulatory asset were

to be reflected as a reduction to the true-up amount.

The fourth adjustment that [ recommend is a reduction of $65.231 million to reflect the
net present value of the ITC amortization over the life of the stranded cost true-up
recovery period. The Commission has consistently determined that the ITC tax benefit

belongs to the ratepayers.

The fifth adjustment is a reduction of $6.279 million to reflect the net present value of
the EDIT amortization over the life of the stranded cost true-up recovery period, which
the Commission has consistently determined belongs to the ratepayers. However, unlike
the ITC issue, the net present value of the EDIT amortization is the same amount as the
nominal balance. That is true because EDIT is used to reduce rate base and the

ratepayers are entitled to a rate of return on the unamortized EDIT balance.

These fourth and fifth adjustments should be implemented regardless of the fact that the

J. Kennedy and Associates, Inc.
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Company has preemptively and imprudently requested an IRS PLR and regardless of
whether the IRS issues a PLR in the Company’s favor before or after a final order in this
proceeding. The Company’s request for a PLR aggressively advocated a ruling that
would allow the Company to retain the benefits of the ITC and EDIT by finding that
returning the ITC and EDIT amounts to ratepayers would result in a2 normalization

violation. Given the Company's egregious behavior, the Commission should place the

risk of a normalization violation on the Company, not the ratepayers, so that the

Company properly aligns its interests with those of its ratepayers. Alternatively, the
Commission could direct the Company to withdraw the pending request for a PLR and
prohibit any further requests for a PLR on the ITC and EDIT issues unless and until
agreed upon by the PUCT Staff and ratepayer representatives that choose to participate

in the drafting of such a request.

The sixth adjustment is to increase tiue sales proceeds by $ 16.22'3 million to reduce
stranded costs for the lower amount of materials and supplies (“M&S") and fuel
inventories that were acquired by the purchasers of the TCC generation assets and
directly reflected in the sales proceeds compared to the net book value of those
inventories at December 31, 2001. These inventories were depleted by TCC after
December 31, 2001 and prior to the sales dates, thus reducing the sales proceeds that

were received from the purchasers.

The seventh adjustment is to eliminate the $5.499 million in transition costs claimed for

employee severance costs due to the mothballing of certain gas fired units. The labor

J. Kennedy and Associates, Inc.
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savings retained by TCC due to mothballing these units exceed the severance costs.

Thus. there is no economic loss for which the Company should be compensated. _

The eighth adjustment is to reduce the amount of the claimed capacity auction true-up
amount by $31.760 million for amounts that provided the Company a return of and on
stranded costs. ’Sﬁch an adjustment is necessary to avoid a double recovery of these
costs and to conform the Company’s filing to the Commission’s decision on this issue in

the CenterPoint stranded cost true-up proceeding in Docket No. 29526.

The ninth adjustment is to reduce the amount of the Company’s stranded cost claim by
$30.650 million for the excess mitigation credits (“EMCs”) that were paid to and
retained by the C"ompany’s affiliated retail electric provider (“AREP”). These amounts

represent recovery of stranded costs.

The tenth and eleventh adjustments are to reduce the interest claimed on the stranded
cost true-up amounts by $254.928 million and the interest on the capacity auction true-
up amounts by $64.063 million. The Company's interest computations include
numerous errors that should be corrected, some of which reflect the Commission’s
decisions on the interest computation in the CenterPoint stranded cost true-up
proceeding, but nonetheless are incorrect. The tenth adjustment includes the effect of

the “‘retrospective” ADIT benefit, which essentially is an interest computation.

The final adjustment that I recommend is to reduce the stranded cost claim by $274.046

J- Kennedy and Associates, Inc.
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million for the amount of the “prospective” ADIT benefit, consistent with the
Commission’s decision and quantification in the CenterPoint securitization proceeding
in Docket No. 30485. This amount is in addition to the “retrospective” ADIT benefit
that Iincorporated in the interest adjustments incorporated in the tenth adjustment that
previously addressed. The adjustment for the prospective ADIT benefit is essential
because the Company is not entitled to earn a carrying charge on the before tax, or
revenue requirement, effect of its stranded cost true-up amount. Rather, it is entitled to
earn a return on its stranded cost true-up amount net of tax, with the tax amount
quantified based on the final stranded cost true-up amount times the income tax rate,

subject to certain adjustments to the true-up amount.

[ have organized’the rest of my testimony to sequentially follow the adjustments in the

same order that I addressed them in this summary section.

J. Kennedy and Associates, Inc.

11
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II. SFAS 109 REGULATORY ASSET SHOULD BE REDUCED BY SFAS 109
REGULATORY LIABILITIES AND BY THE NET PRESENT VALUE OF THE

RETURN ON RELATED ADIT GIVING RISE TO THE SFAS 109 REGULATORY

ASSET

Please describe the Company’s request for a SFAS 109 regulatory asset in its

stranded cost true-up claim.

The Company has included $249.471 million for net SFAS 109 regulatory assets as of
December 31, 2001 in its stranded cost true-up claim. The Company’s computation is
detailed on Mr. Bartsch’s Exhibit JBB-2, a copy of which I have attached as my
Exhibit__ (LK-2) for reference purposes. This regulatory asset consists of three
components equivalent to three offsetting ADIT liability amounts on the Company’s
balance sheet. The first component of this SFAS 109 regulatory asset is equivalent to
the federal ADIT liability amount of $141.898 million, before gross-up forinconﬁe taxes
on the recovery of this tax amount. The second component is equivalent to the
additional federa} ADIT liability due to the gross-up for income taxes of $76.406
million. The third component is equivalent to the additional $31.167 million for the

state ADIT liability due to state franchise tax.

Did the Company reduce its SFAS 109 regulatory asset claim for the SFAS 109

regulatory liabilities associated with ITC and EDIT?

No. The Company failed to reduce its SFAS 109 regulatory asset claim for the

offsetting ITC and EDIT SFAS 109 regulatory liabilities. The Company also failed to

J. Kennedy and Associates, Inc.
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reduce its SFAS 109 regulatory asset claim for the offsetting [TC and EDIT SFAS 109
regulatory liabilities in its Docket No. 21528 securitization filing. This is significant
because the Commission has not yet ruled on this issue, deferring it from the Comnpany’s

initial securitization proceeding to this true-up proceeding.

The Company rc;,conciled its request in this proceeding with its request and the amount
allowed in the securitization proceeding, but failed to reduce the regulatory assets in
either proceeding by the amount of the SFAS 109 regulatory liabilities. The Company
reconciled the regulatory asset amounts not securitized as of December 31, 1998 in
Docket No. 21528 with its regulatory asset claim as of December 31, 2001 in this
proceeding on Mr. Bartsch’s Exhibit JBB-1. I have replicated Mr. Bartsch’s Exhibit

JBB-1 as my Exhibit____(ILK-3) for ease of reference.

I confirmed that the Company had not reduced its regulatory assets by the SFAS 109
regulatory liabilities in the securitization procccdiﬁg by reviewing the Company’s
Application in that proceeding.' The Application included a schedule reconciling the
net amount of the regulatory. assets and liabilities as of December 31, 1998 and the
amount claimed in the Company’s request in that proceeding. The schedule
demonstrates that the Company increased the amount of regulatory assets by adding
back the ITC and EDIT SFAS 109 regulatory liabilities. The Application included
another schedule detailing the regulatory assets claimed, which excluded the ITC and

EDIT SFAS 109 regulatory liabilities. I have replicated these two schedules as my

J. Kennedy and Associates, Inc.
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Exhibit___(LK-4).

Should the Commission reduce the Company’s claimed SFAS 109 regulatory asset

for the SFAS 109 regulatory liabilities associated with ITC and EDIT?

Yes. The Combany is required to offset regulatory assets witk; regulatory liabilities in
accordance with PURA § 39.302(5). PURA § 39.302(5) defines “regulatory assets™ as
“the generation-related portion of the Texas jurisdictional portion of the amount reported
by the electric utility in its 1998 annual report on Securities Exchange Commission
Form 10-K as regulatory assets and liabilities, offset by the applicable portion of
generation-related investment tax credits permitted under the Internal Revenue Code of
1986.” The SFAS 109 regulatory liabilities were included on the Company’s accounting
books on December 31, 1998 and December 31, 2001. Thus, they must be reﬂécted as

reductions to the Company’s claimed SFAS 109 regulatory assets.

Have you reflected the SFAS 109 ITC and EDIT regulatory liabilities in the

quantifications provided in the summary section of your testimony?

Yes. Ifurther discuss the SFAS 109 ITC and EDIT regulatory liabilities and the ITC
and EDIT issues, including the quantifications of these amounts, in the following section

of my testimony.

' See Item 1, Supplemental Schedules 4 and 5.

J. Kennedy and Associates, Inc.
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Did the Company reduce its SFAS 109 regulatory asset claim by any amount for

the ADIT that gave rise to this regulatory asset?

No. The Company failed to reflect any offset to the claimed SFAS 109 regulatory asset
for the effects of the ADIT that gave rise to this regulatory asset. In fact, the Company
failed to propeﬂy report the related amount of ADIT on Schedule IX, a schedule
required by the Commission, and which lists the ADIT, ITC, and EDIT amounts as of
December 31,2001. The Company properly reflected the federal ADIT liability amount
of $141.898 million, before gross-up for income taxes on the recovery of this tax
amount, on its Schedule IX, but failed to reflect the additional federal ADIT liability for
the gross-up for income taxes amount of $76.406 million or the additional amount of

$31.167 million for state ADIT liability due to state franchise tax.

Is it correct that the SFAS 109 regulatory asset and the SFAS 109 ADIT are

necessarily equivalent on the Company’s accounting books?

Yes. SFAS 109 mandates the manner in which the ADIT is to be computed. The
regulatory asset is simply the equivalent amount, which includes both the SFAS 109
ADIT and the additional SFAS 109 ADIT to reflect the income tax gross-up on the
initial balance of the SFAS 109 ADIT. As I noted previously, Mr. Bartsch’s Exhibit
IBB-2 properly illustrates this computation. The Company simply failed to include the
$76.406 million federal SFAS 109 ADIT gross-up or the $31.167 million state SFAS

109 ADIT on Schedule IX of the filing.

J. Kennedy and Associates, Inc.
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In addition, the Company agreed that the SFAS 109 regulatory asset and related ADIT
were equivalent in its “Answers to SFAS No. 109 Questions Included in the
Commission Staff’s Filing Package” filed in Docket No. 21528. The Commission
Staff’s Question No. 9 and the Company’s response follow:
Are the SFAS 109 net asset/liability and the SFAS 109 accumulated
deferred tax liability equal amounts? If yes, please provide the net
asset/liability amount. If no, please provide the net asset/liability amount as
well as the accumulated deferred tax liability amount and explain why the
amounts are not equal.

Answers:

The SFAS 109 net asset/liability and the SFAS 109 ADIT are equal.

Should the Commission reduce the Company’s SFAS 109 regulatory asset claim by

the effect of the underlying SFAS 109 ADIT?

Yes. The Commission already has decided this issue. In Docket No. 21528, the
Commission determined that the gross amount of the stranded costs associated with the
Company’s regulatory assets, including its SFAS 109 regulatory assets, must be offset
by the net present value of the benefits due to the ADIT that gave rise to each of those
regulatory assets. The Commission stated that “The present value of this [ADIT] benefit
is determined by applying the Company’s cost of capital to the ADIT balance, adding
related taxes to the balances, and discounting the resulting amounts using the

Company’s pre-tax cost of capital as the discount rate.” (Docket No. /5 1528 Order at 16).
[A

J. Kennedy and Associates, Inc.
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In addition, the Commission has utilized this same approach consistently for the other

utilities seeking financing orders and in their stranded cost true-up proceedings.

What is the amount of the reduction to the Company’s claimed regulatory asset for

the net present value of the return on the unamortized ADIT?

The Commission should reduce the Company’s stranded cost true-up claim by $111.795
million for the net present value of the return on the unamortized ADIT. Tutilized the
correct balance of SFAS 109 ADIT, which was equivalent to the Company’s SFAS 109
regulatory asset claim, rather than the incorrect and understated amount of ADIT
reflected on Schedule IX of the Company’s filing. Iassumed a 12-year recovery period
for purposes of this computation and utilized the Company’s UCOS grossed-up rate of
return both for the return revenue requirements in the future years and for the &scount
rate in accordance with prior Commission practice. The net present value will increase
if the stranded cost true-up recovery period is shorter and decrease if it is longer. The

computations are detailed on my Exhibit ___(LK-14).

J. Kennedy and Associates, Inc.
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III. INVESTMENT TAX CREDIT AND EXCESS DEFERRED INCOME TAX

AMOUNTS SHOULD BE USED TO REDUCE STRANDED COSTS

Please describe the ITC tax benefit.

The investment tax credit amount represents tax credits that reduced the Company’s
actual taxes paid during the years prior to the advent of retail competition. In prior
years, these tax credits were not immediately recognized in rates, but rather were
deferred and then amortized over the average life of the generating assets that gave rise

to the ITCs as a reduction to the cost of service used to set rates.

What is the amount of the Company’s ITC tax benefit on a nominal dollar basis as

of December 31, 20012

The TTC amount is $102.084 million, stated on a “tax” basis. This is the amount
reflected on Schedule IX in the Company’s filing. There is a related SFAS 109
regulatory liability of $54.968 million, reflecting the income tax gross-up on this *‘tax”
basis amount. This SFAS 109 regulatory liability amount was recorded on the
Company’s accounting books at December 31, 2001 and can be computed by using a

gross-up factor of | divided by I minus the 35% federal income tax rate.

What is the amount of the Company’s I'TC tax benefit on a net present value basis?

J. Kennedy and Associates, Inc.
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The net present value of the Company’s ITC tax benefit amount is $65.231million on a
“tax” basis, assuming a 12-year stranded cost true-up recovery period. The net present
value will increase if the stranded cost true-up recovery period is shorter and decrease if
it is fonger. T utilized the Company’s 7.7% after tax cost of capital as the discount rate
for the ITC tax benefit consistent with the Commission’s similar use of an after tax cost
of capital for th.is purpose in the CenterPoint stranded cost true-up order in Docket No.
29526. The computations of the net present value of the ITC tax benefit and the

Company's after tax cost of capital are detailed on my Exhibit____(LK-15).
Please describe the EDIT tax benefit.

Excess deferred income taxes represent income taxes collected from ratepayers in prior
years in excess of the Company’s actual tax return liabilities and at higher cc;rporate
income tax rates than the current 35% federal income tax rate. After the federal
corporate income tax rate was reduced, the EDIT tax benefit amount collected from
ratepayers in prior years was not immediately recognized in rates. Instead, the EDIT tax
benefit amounts were deferred and then amortized over the average life of the generating
assets that gave rise to the EDITs to ratepayers as a reduction to the cost of service used

to set rates.

In addition and unlike the ITC amount, the unamortized EDIT amount was used to
reduce rate base, thus providing the ratepayers an additional reduction to cost of service

over the remaining life of the generating assets that gave rise to the EDITs. The

J. Kennedy and Associates, Inc.
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Company confirmed this treatment in response to AVH III-30, stating that “Excess

deferred income taxes were a credit to rate base in prior TCC (CPL) rate cases. As a
result, EDIT reduced the return that would otherwise have been required on TCC’s rate

base.”

What is the amount of the Company’s EDIT tax benefit on 2 nominal dollar basis

as of December 31, 2001?

The EDIT amount is $6.279 million, stated on a “tax” basis. This is the amount
reflected on Schedule IX in the Company’s filing. There is a related SFAS 109
regulatory liability of $3.381 million, reflecting the income tax gross-up on this “tax”
basis amount. -This SFAS 109 regulatory liability amount was recorded on the
Company’s accounting books at December 31, 2001 and can be computed b}; using a

gross-up factor of 1 divided by 1 minus the 35% federal income tax rate.

What is the amount of the Company’s EDIT tax benefit on a net present value

basis?

The net present value of the Company’s EDIT tax benefit amount is the same as the
nominal dollar value of this tax benefit. Unlike the ITC tax benefit, the Commission
historically has treated the EDIT tax benefit as a rate base reduction. Thus, the net
present value of the EDIT tax benefit is the same as the nominal value, assuming that the

rate of return on the unamortized amount is the same as the discount rate.

J. Kennedy and Associates, Inc.
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In the CenterPoint Order in Docket No. 29526, the Commission did not recognize
the fact that the EDIT tax benefit was a reduction to rate base. As such, the
Commission discounted the EDIT tax benefit in the same manner as the ITC tax
benefit, which was not a reduction to rate base. Should the Commission employ

this same methodology in this proceeding?

No. It is an undisputed fact that the EDIT tax benefit historically was subtracted from
rate base, thus providing an overall grossed-up rate of return to ratepayers on the EDIT
tax benefit amount and a reduction in the revenue requiremeht. If the EDIT tax benefit
is discounted at the same rate as the overall grossed-up rate of return applied to the
unamottized norﬁinal dollar amount of this tax benefit over any recovery period, itis a
mathematical certainty that the net present value is equivalent to the nominal dollar
value. It would be a conceptual and computational error to understate the net present

value of the EDIT tax benefit by quantifying it in the same manner as the ITC.

Did the Company reduce its stranded cost true-up claim by the ITC and EDIT tax
benefit amounts and by the related ITC and EDIT SFAS 109 regulatory liability

amounts?

No. The Company did not reduce its stranded cost true-up claim by the ITC and EDIT
tax benefit amounts. In addition, the Company failed to reduce its SFAS 109 regulatory

asset claim by the amounts of the SFAS 109 regulatory liabilities related to the ITC and

J. Kennedy and Associates, Inc.
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1 EDIT amounts. These SFAS 109 regulatory liabilities were recorded on the Company’s
2 books at Becember 31, 1998 and December 31, 2001, but were not reflected in the
3 Company’s filing as a reduction to its stranded cost true-up claim.
4

5 Q. How should the ITC and EDIT tax benefit amounts be incorporated in the

6 stranded cost true-up amount?

7

8 A The Commission should utilize the net present value of these two tax benefit amounts as
9 a reduction to the stranded cost true-up amount. The Commission did so in the
10 CenterPoint stranded cost true-up proceeding. However, the Commission should
11 compute the net present value of the EDIT tax benefit in the manner 1 previously
12 described. |

13

14 Q. Why should the Commission reject the Company’s attempt to retain these ITC and

15 EDIT tax benefit amounts?

16

17 A First, the Statute requires that the Commission recognize ITC tax benefits to reduce
18 stranded cost. PURA § 39.302 states that:

19

20 ""Regulatory assets'' means the generation-related portion of the Texas
21 Jjurisdictional portion of the amount reported by the electric utility in its
22 1998 annual report on Securities and Exchange Commission Form 10-K as
23 regulatory assets and liabilities, offset by the applicable portion of
24 generation-related investment tax credits permitted under the Internal
25 Revenue Code of 1986. (emphasis added)

26
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Second, the Commission already has rejected the Company’s position in Docket No.

22352. Inits Docket No. 22352 Order, the Commission stated the following

The Commission agrees that investment tax credits (ITCs) should be
included in ECOM in this proceeding. ITCs were not included in the
Securitization Cases because they were applicable to assets not securitized
there. Because all non-securitized assets, including the remaining regulatory
assets, are used in this proceeding to calculate stranded costs, the ITCs must
be included in the stranded cost calculation . . .

The Commission cannot agree with those parties who assert that inclusion
of the ITCs in this proceeding would violate federal income tax
normalization rules. (emphasis added).

In that same Order, the Commission stated the following in its Findings of Fact:

101.

103.

104,

PURA §39.302(5) requires that investment tax credits (ITCs) be
used to offset the amount of regulatory assets.

Some parties argued that because ITCs were not included in the
Securitization Cases, they must be included in the stranded-cost
calculation.

The Commission addressed the ITC issue in Generic Proceeding
Order No. 14.

It is reasonable to include ITCs in the stranded cost calculation.
The Commission, however, will re-examine the issue should such
inclusion result in a violation of Internal Revenue Service (IRS)
normalization rules.

No party has presented to the Commission a ruling by IRS on this
issue related to a utility in Texas.

In Conclusion of Law 16, the Commission stated "The generation-related ITCs are

included within the definition of stranded cost (see PURA §39.252(7)) and the

J. Kennedy and Associates, Inc.
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applicable portion of ITCs are included within the definition of regulatory assets. (see

PURA §39.302(5))." -

Third, the Commission already has determined in the Texas New Mexico Power
Company and CenterPoint stranded cost true-up proceedings that the ITC and EDIT
tax benefits must be used to reduce stranded costs, despite similar arguments by those

utilities that this could result in a normalization violation.

Fourth, the ITC and EDIT tax benefit amounts represent taxes collected from ratepayers
in previous years that never will be paid to the federal government. Under traditional
regulation, the utility was allowed to temporarily retain these tax benefits by deferring
and amortizing ‘them to the ratepayers over the life of the generating assets.

Fundamentally, the amounts belong to the ratepayers, not the Company.

Fifth, pursuant to the Statute, the Commission must quantify stranded cost on a net
basis. The Company's claim is unreasonable because it is not computed on a net basis. It
reflects only the stranded cost, including tax-related regulatory assets, but not the

stranded benefits, including tax-related regulatory liabilities such as the ITC and EDIT.

Sixth, the statute prohibits the Company from overrecovering stranded cost. If the
Commission does not reflect the ITC and EDIT amounts, the Company necessarily will

overrecover its stranded cost.

J. Kennedy and Associates, Inc.
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Finally, the ITC and EDIT tax benefits for numerous utilities have been utilized to

reduce stranded costs in other states, including Pennsylvania and Connecticut.

What is the Company’s stated basis for its failure to reduce its stranded cost claim

by the ITC and EDIT tax benefit amounts?

The Company’s stated basis for its failure to do so is the alleged uncertainty as to
whether the use of these amounts as a reduction to the stranded cost true-up amounts
will constitute a normalization violation. The Company has sponsored the testimony of
Mr. James Warren to argue that the use of these two tax benefits to reduce the stranded
cost true-up claim will result in a normalization violation. The Company also has fileda
request for PLR with the IRS, drafted by Mr. Warren, wherein it makes the same
arguments in opposition to the use of 'these tax benefits to mitigate stranded cost;s, forthe

benefit of ratepayers.

Has the Commission already addressed the Company’s and other utilities’ claims

of a potential normalization violation?

Yes. The Commission already addressed this issue on a generic basis, which it then
applied to Texas Central Company in its Docket No. 22352 Order. I previously cited
the Commission's discussion in that Order wherein it rejected the utilities’ attempts to
exclude ITCs from the stranded cost quantification. The Commission also addressed

the utilities’ claims that a normalization violation could result, stating the following:

J Kennedy and Associates, Inc.
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The Commission cannot agree with those parties who assert that inclusion
of the ITCs in this proceeding would- viclate federal income tax
normalization rules. Pacific Gas & Electric (PG&E) asserted that
normalization is not a factor in determining ECOM and the ITCs have been
used to offset ECOM in other states without an Internal Revenue Service
(IRS) ruling that such inclusion violates normalization rules. The
Commission makes no determination on this issue, but does note that no
party has brought to its attention any IRS ruling that normalization rules
would be violated by including ITCs in an ECOM determination. If,
however, inclusion of the ITCs in the model is determined to result in
violation of IRS normalization rules, as argued by Reliant, Texas-New
Mexico Power Company (TNMP), and PG&E, the Commission will re-
examine the issue.

Since the Commission’s Docket No. 22352 Order, have there been any IRS rulings

that normalization rules would be violated by including ITCs or EDITs in the

stranded cost quantification?

No. However, since the Commission’s Docket No. 22352 Order, the IRS hasm issued
proposed Regulations that specifically address the ITC and EDIT issues in the context
of utility industry restructuring and deregulation. The proposed Regulations conclﬂude
that reductions in cost of service rates for the generation ITC and EDIT amounts are
consistent with the normalization requirements of the Internal Revenue Code (“IRC").
In its Notice of Proposed Rulemaking, the IRS describes the proposed Regulations as
follows:

The proposed regulations permit a utility whose electricity generation

assets cease to be public utility property to return to their ratepayers the

normalization reserves for excess deferred income taxes (EDFIT) and

accumulated deferred investment tax credits (ADITC) with respect to those
assets.

J. Kennedy and Associates, Inc.
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The proposed regulations provide that utilities whose generation assets
cease to be public utility property, whether by disposition, deregulation,
or otherwise, may continue to flow through EDFIT and ADITC reserves
associated with those assets without violating the normalization rules.
I have attached a copy of the proposed Regulations as my Exhibit_(LK-5). It is
important to note that the IRC and Regulations apply to all similar entities, unlike PLRs,
which are fact-specific and apply only to the taxpayer requesting such aruling. As such,

the proposed Regulations supersede the precedential value, if any, of PLRs that z;ddress

the same issue for specific taxpayers.

Has the IRS issued PLRs that, although taxpayer-specific, address the use of EDIT

and ITC to reduce stranded cost recovery through regulated rates?

Yes. There are three IRS PLRs that address the issues in conjunction with electric
industry restructuring, LTR 5852030, L.TR 20004038, an;i LTR 200016020. I have
attached a copy pf each of these PLRs as my Exhibit___(LLK-6), Exhibit___(LK-7),
and Exhibit___(LK-8), respectively. These PLRs may not be cited as precedent and are
taxpayer and fact specific. Nevertheless, PLRs frequently are cited in regulatory

proceedings by utilities to bolster their assertions of potential normalization violations.

L TR 9852030 specifically affirmed that the ITC could be used to reduce stranded cost
recoverable through a non-bypassable competitive transition charge. I.TR 20004038
and LTR 200016020 both addressed the situation where there was both a net book gain

and a net tax gain on the sale of generation assets. The IRS determined under that fact

J. Kennedy and Associates, Inc.
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basis that ITCs could not be used to reduce transmission and distribution rates subject to
cost of service regulation through a negative transition charge, a fact base that does not

exist in this proceeding.

‘However, LTR 20004038 and LTR 200016020 are instructive in the sense that the IRS

stated that “As a result of the sale, the reserves cease to exist” and "Once the asset is
sold, the regulatory life ceases to exist." In other words, the reserves do not represent

taxes that will be paid upon recovery of any competitive transition charge.

In any event, these latter two PLRs and any others issued prior to the issuance of the
proposed Regulations no longer have any precedential value given the clear statement

of position expressed by the IRS in the proposed Regulations.

Has the IRS issued any other PLRs addressing the potential for a normalization
violation requested subsequent to the requests resulting in LTR 20004038 and

LTR 2000160207

No. Subsequent to the requests resulting in LTR 20004038 and L.TR 200016020, the
United [lluminating Company filed a request for letter ruling with the IRS pursuant to an
order issued by the Department of Public Utility Control ("DPUC"). In that Order, the
DPUC stated "There is no dispute that, absent restructuring, the benefits of deferred ITC

and EDIT would flow through to ratepayers over the life of the plant. The Department

J- Kennedy and Associates, Inc.
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believes that ratepayers are entitled to these benefits and restructuring should not deprive
them of these benefits." Accordingly, the DPUC ordered:
By July 12, 1999, and prior to filing the PLR request with the IRS, it shall
submit the [draft] request to the Department for review. Ul shall certify
that it provided an opportunity to the OCC and CIEC {Connecticut
Industrial Energy Consumers, representing large users of electricity on the
Ul system] to participate fully in the drafting of the request and that said

participation by OCC and CIEC shall continue with respect to any
subsequent responses or submission to the IRS pertaining to this matter,

By July 19, 1999, UI shall notify the Department that it has requested a
PLR from the IRS that the flow through to ratepayers of the deferred
investment tax credits and excess deferred income taxes related to the
Bridgeport Harbor and New Haven Harbor fossil plants will not constitute
a normalization violation,

UI shall keep the deferred investment tax credit and excess deferred
income taxes in their existing accounts pending receipt and review of the
IRS PLR by the Department.

I personally worked with Mr. Warren, then employed by PriceWaterhouseCoopers' and
retained by United lluminating for this purpose, to draft a request for letter ruling
specifically secking a determination that there would NOT be a normalization
violation if that Company’s ITC and EDIT amounts were used to reduce stranded
éosts. This is the same Mr. Warren who has filed testimony in this proceeding on
behalf of the Company arguing the exact opposite position. Together, we developed
the request for letter ruling detailing the reasons why we’ believed that the IRS should
issue a private letter ruling in favor of Ul's request to provide the ITC and EDIT to

ratepayers. The Ul request for ruling is attached as my Exhibit___LK-9).

J. Kennedy and Associates, Inc.
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In addition, I also personally worked with Mr. Warren to develop a presentation to the
IRS to argue in person during a conference of right that the use of ITC and EDIT
amounts to reduce stranded costs recoverable from ratepayer would not constitute a
normalization violation. Although Mr. Warren made the formal presentation, I was
actively involved in the confere.nce of right and personally addressed many of the
concerns raised by the IRS at that meeting. The outline for the formal presentation is

attached as my Exhibit___(LK-10).

Please describe the Company’s request for a PLR on the ITC and EDIT tax

benefits issues.

Shortly after it fiied its stranded cost true-up claim, the Company filed a request vyith the
IRS on June 28, 2005 for a PLR to buttress its position against providing the ITC and
EDIT tax benefits to ratepayers in this or any other proceeding. This request was drafted
by the Company’s outside tax counsel, directed by Mr. James Warren, the Company’s
witness on this issue in this proceeding and also the witness for Texas-New Mexico
Power Company on the ITC issue in its stranded cost proceeding. The request,
ostensibly limited to the Company as the taxpayer, is replete with references to Texas-
New Mcxic6 Power Company and CenterPoint Energy Houston Electric, LLC, which
will have the practical effect of expanding the effect of any PLR issued for TCC to those

other companies as well.

J- Kennedy and Associates, Inc.
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Did the Company’s request for a PLR seek an affirmative ruling that the
Commission’s Orders in the Texas-New Mexico and CenterPoint stranded cost
proceedings on the ITC and EDIT issues would not result in a normalization

violation if applied to TCC?

No. The request seeks a preemptive ruling from the IRS againét the Commission and
against its ratepayers arguing that the PUCT’s treatment of ITC and EDIT in the Texas-
New Mexico Power Company and CenterPoint Energy Houston Electric LLC stranded
cost proceedings would constitute normalization violations if the PUCT made similar
determinations in TCC’s stranded cost proceeding. Attached to the request were copies
of the PUCT’s final orders in the Texas-New Mexico and CenterPoint stranded cost

true-up proceedings.

The Company’s request for PLR seeks the following three specific rulings, with the
Company aggressively arguing the position that there will be a normalization violation if

the PUCT provides the ITC and EDIT tax benefits to ratepayers.

1. Whether or not the Company will violate the requirements of the
investment tax normalization rules set forth in Former Code section
46(f) if it is ordered by the PUCT to reduce its stranded costs by the net
present value of its ADITC associated with its generation assets.

2. Whether or not the Company will violate the requirements of the
depreciation normalization rules set forth in Former Code section
167(1), Code Section 168, and section 203(e) of the ’86 Act if it is
ordered by the PUCT to reduce its stranded costs by the net present
value of its EDFIT associated with its generation assets.

J. Kennedy and Associates, Inc.
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3. If the Proposed Regulations (defined below) are adopted in precisely
the same form as proposed and Company makes the retroactivity
election, Company will not violate the requirements of the investment
tax credit and/or depreciation normalization rules if it is ordered by
the PUCT to return its ADITC and or EDFIT associated with its
generation assets to ratepayers through a method that is economically
equivalent to that provided in the Proposed Regulations.

The Company also used the request for PLR to strenuously argue against the proposed

Regulations, thereby effectively supplementing previous comments opposing the

proposed Regulations that were submitted by Mr. Warren to the IRS in 2003.

Is it likely the IRS will issue a PLR in response to the Company’s request before

the PUCT issues a final Order in this proceeding?

No. The IRS issued the proposed Regulation on March 4, 2003 addressing the ITC and
EDIT issues specifically within the context of deregulation of the generation function.
The proposed Regulations specifically hold that normalization violations will not occur
in such cases if these tax benefits are provided to ratepayers upon the deregulation of the
generation function. These proposed Regulations are not yet final, but it is extremely
unlikely that the IRS will issue a taxpayer-specific PLR regarding this matter until the
proposed Regulations are finalized. AsInoted earlier, the IRS has yet to rule on the Ul

request for PLR, which has been pending since 2000.

J. Kennedy and Associates, Inc.
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Did the Company act prudently by seeking an IRS Private Letter Ruling asserting
that the ITC and EDIT tax benefits, if provided to ratepayers, would constitute

normalization violations?

No. First, this req4uest is absolutely opposed to ratepayer interests. The reason the
Company requested a PLR is evident. It is an important element of the Company’s
litigation strategy to retain the ITC and EDIT benefits. The worst scenario from the
Company’s perspective is that the IRS adopts the proposed Regulations in final form

and issues a PLR for the Company that conforms to those Regulations. Inthatevent, the

result is the same as ordered previously by the Commission for Texas-New Mexico

Power and CenterPoint. The best scenario from the Company’s perspective, of course,
is that it will bé able to retain the ITC and EDIT tax benefits. Thus, as a litigation
strategy, the Company has nothing to lose and everything to gain from dra:fting its
request and aggressively arguing against ratepayers interests. Conversely, the

Company’s ratepayers have everything to lose and nothing to gain from this approach.

Second, the PLR request clearly secks to undermine and effectively invalidate the PUCT
decisions in the other stranded cost true-up proceedings on the ITC and EDIT tax benefit
issues. Thus, the request for PLR is a collateral attack before another agency on the

Commission’s prior decisions.

Third, the request aggressively argues against providing these benefits to ratepayers.

The request selectively identified and interpreted PLRs that addressed ITC and EDIT

J. Kennedy and Associates, Inc.
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issues that were issued before the proposed Regulations, arguing that the IRS precedent

unequivocally supported the conclusion that there would be normalization violations if

these tax benefits were provided to ratepayers. The Company’s request stated:
The type of stranded cost offsets imposed by the PUCT in the True-Up
proceedings to date (the TNMP and CenterPoint orders) clearly effects the
provision of generation-related ADITC and EDFIT benefits to regulated
customers by reducing amounts for which they would otherwise be
responsible. Accordingly, to the extent that the historical view consistently
applied by the Service over many years is applicable to Company’s
situation, it is apparent that a violation of the normalization rules would
occur should Company be ordered to offset its stranded cost by any amount
of its generation related ADITC and/or EDFIT.

In addition, the request aggressively attacked the proposed Regulations, arguing that

they were inconsistent with the precedent established through the cited PLRs, with the

Internal Revenue Code, and with the legislative intent of the relevant provisions of the

Internal Revenue Code. The request concluded that the proposed Regulations “represent

.a break with the way in which the Service has historically approached the ITC and

depreciation normalization rules.”

Is there any other evidence of imprudence in the Company’s request for PLR?

Yes. The Company failed to allow the participation of the PUCT Staff or any other
party representing ratepayer interests in drafting the request for PLR. The request was
drafted by Mr. Warren and Robert Friedman of Thelen Reid & Priest, LI.C and then
reviewed by AEPSC employees Mr. Carpenter, Mr. Brewer, Mr. King, Mr. Pyle, and

M. Hutchins, according to the Company’s response to AVHIII-31(b), a copy of which I

J. Kemiedy and Associates, Inc.
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have attached as my Exhibit__(LK-11). Neither the PUCT Staff nor any other parties

were involved in drafting the request. -

The Company’s failure to allow the participation of the PUCT Staff or any other party
representing ratepayer interests is in direct‘0pposition to the Commission’s Docket No.
22352 Order that required the Company to allow such participation. The Commission
stated in that Order that: “Further, should determination to request an IRS ruling be
made, the participation by Commission Staff and other interested parties in drafting the
request is essential to ensure a balanced presentation of the question and related facts to

the IRS.”

How should the Commission proceed now that the request for PLR has been

issued?

First, the Commigsion should utilize the ITC and EDIT tax benefits as reductions to the
Company’s stranded cost true-up claim as it did in the Texas-New Mexico and
CenterPoint stranded cost true-up proceedings. It should not hold these issues in
abeyance or make its determination contingent upon the results of the PLR, assuming

one is ever issued.

Second, the Commission should find the Company imprudent and admonish it for its
aggressive opposition to ratepayer interests and for directly violating the Commission’s

Docket No. 22352 Order regarding the drafting of a request for a PLR.

J. Kennedy and Associates, Inc.
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Third, the Commission should put the Company on notice that the Company and its
shareholder are at risk for a normalization violation, not its ratepayers. In other words,
the Company initiated the request for PLR, aggressively argued against its ratepayers,
and failed to comply with a Commission Order mandating participation in drafting such
a request. Conséquently, if the IRS issues a PLR that adopts the Company’s position,
then the Commission should ensure that the Company suffers the conseque;;ces of its
imprudent actions, not the ratepayers. If the Company loses the ability to utilize
accelerated tax depreciation for tax return purposes, the Commission should impute it
due to the Company’s imprudent actions. If the Company wants to minimize this risk to

its shareholder, it should immediately withdraw the request for a PLR.

Fourth, the Commission may wish to direct the Company to withdraw its pending
request. If it does so; it should insist that the Company not file another request for a
PLR unless and until such a request is drafted to support, not argue against, ratepayer
interests. In addition, it is essential that any such request be drafted in a manner
satisfactory to the PUCT Staff and the other parties in this or any related proceedings

before the PUCT in which the effects of the ITC and EDIT tax benefits are at issue.

J. Kennedy and Associates, Inc.
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IV. SALES PRICE SHOULD BE INCREASED TO REFLECT DIMINUTION OF

M&S AND FUEL INVENTORIES PRIOR TO SALE

-

Were the sale prices of the Company’s generation assets affected by the amount of

M&S and fuel inventories as of the dates of sale?

Yes. T iwe Purchase and Sale Agreements (“PSAs”) executed between the Company and
the purchasers required the purchasers to pay the net book value of the M&S and fuel
inventories as of the dates of sale. All else equal, the lower the inventory balances on
the dates of sale, the Jower the sales prices. To the extent these inventory balances were

higher on the dates of sale, then the sales prices were increased.

Please explain how the M&S and fuel inventories affected the sales prices and thus,

the stranded costs in this proceeding?

These inventory amounts on the dates of sale directly affected the Company’s stranded

cost true-up amount. The net book value of the assets sold, including these inventory

amounts, was determined as of December 31, 2001. Yet the sales prices, which were

based on the net book value of these inventory amounts, were determined at the dates of
the sales. As such, the Company could, and indeed did, increase its stranded cost true-
up claim simply by reducing its inventories after December 31, 2001 by $16.223
million. In effect, the Company utilized its inventory balances to mitigate its post-
deregulation generation expenses for the benefit of its shareholder rather than mitigating

its stranded costs for the benefit of its ratepayers.

J. Kennedy and Associates, Inc.
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Is the Company under an obligation to mitigate its stranded costs?

Yes. The Company is entitled to recover only its “net, verifiable, nonmitigable stranded
costs” in accordance with the requirements of PURA § 39.252(a). Clearly, in this
instance, the Company could have mitigated its stranded costs by maintaining at least
the level of M&S and fuel inventory balances that existed at December 31, 2001. The
inventory amounts were within its control and could have been used to mitigate stranded

costs.

Should the Commission adjust the sales proceeds upwards to reflect the effects of

the Company’s attemnpts to inflate stranded costs?

Yes. The Commission should increase the net value realized from the sales by $16.223
million to restate, the sales price as if the Company had not drawn down its M&S and
fuel inventories prior to the asset sales. My computations are detailed on my

Exhibit__ (LK-12).

J. Kennedy and Associates, Inc.
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V. TRANSITION COSTS FOR PLANT EMPLOYEE SEVERANCE SHOULD BE

Q.

REJECTED

Please describe the Company’s request for transition costs due to plant employee

severance costs.

The Company increased its stranded cost true-up claim by adding $5.499 million to the
net bogk value as of December 31, 2001 for plant employee severance costs. Thig
amount also included “retention payments” to retain certain skilled employees. The
Company incurred these plant employee severance costs as the result of mothballing
certain of its uneconomic gas-fired generation. In its filing, the Company did not
include retention payments made in 2000 and 2001 of $0.626 million, but claimed in

response to discovery that this was an oversight.

What is the Company’s statutory basis for its request for transition costs due to

plant employee severance costs?

The Company has claimed these costs pursuant to PURA § 39.906, which states that
“the commission shall allow the recovery of reasonable employee-related transition
costs incurred and projected for severance, retraining, early retirement, outplacement,

and related expenses for the employees.”

Are these employee plant severance costs ‘‘reasonable,” as required by PURA §

39.906?

J. Kennedy and Associates, Inc.
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No. The amount of costs claimed is not “reasonable” because the Company failed to
reduce the gross amount of these costs by the amount of savings that it achieved as the
result of the employee terminations. The Company’s severance plan provided
employees at the mothballed plant two weeks of pay for each year of service and up to

eighteen months of medical and dental employee benefits at a reduced cost.

Since these employees were terminated, the Company has achieved and retained savings
in labor and benefits costs that have exceeded the cost of the severance plan each and
every year, based on the information in the Company’s response to Staff’s Second
Request Question MJ2-7. In other words, the Company will have achieved and retained
savings some tixrec times greater than the costs it incurred by the date of the
Commission’s final order in this proceeding. Most of the employees were temﬁnated in
December 2002. The rest were terminated in mid-2003. The terminated employees had
an average of 21 years of service and received approximately 42 weeks of severance pay
on average. Consequently, the amounts paid in severance alone result in recurring

equivalent savings every 42 weeks thereafter.

Should the Commission allow these transition costs in the stranded cost true-up

amount?

No. Fundamentally, the Company has incurred no net costs. To the contrary, it has

achieved and retained net savings. The utility is allowed only to recover its “net,

J. Kennedy and Associates, Inc.
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verifiable, nonmitigable stranded costs” in accordance with PURA § 39.252(a) and any
transition costs pursuant to PURA § 39.906 must be “reasonable,” not excessive and
unreasonable. The Company had no net transition costs, only net savings, and it was
more than able to mitigate those costs through the achieved and retained savings. Thus,
there is no reasonable basis for including any amount of the Company’s transition cost

claim.

J. Kennedy and Associates, Inc.
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V1. CAPACITY AUCTION TRUE-UP SHOULD BE REDUCED TO REFLECT

RETURN OF AND ON STRANDED COSTS

-

Has the Company reflected the return of and on stranded costs recovered through

the capacity auction proceeds as a reduction fo its stranded cost true-up claim?

No. The Company disagrees with the Commission’s interpretation of the Texas
Supreme Court decision on this issue in the CenterPoint stranded cost true-up
proceeding. However, it did quantify the amount of the return of and on stranded costs
recovered through the capacity auction proceeds at $31.760 million, presumably in
accordance with the Commission’s final Order in the CenterPoint stranded cost true-up

proceeding.

Should the Commission reflect the return of and on stranded costs recovered
through the capacity auction proceeds as a reduction to the Company’s stranded

cost true-up claim?

Yes. First, it is essential that such an adjustment be made in order to avoid double
recovery of these costs both as a stranded cost and through the capacity auction true-up.
Second, the Commission already has determined that such an adjustment was necessary
in the CenterPoint stranded cost true-up proceeding. Third, the Company has offered no
substantive argument in opposition to this adjustment, but rather has offered a legal
witness to address the legislative intent and interpretation of the statute, concluding that

as a legal matter the stranded cost and capacity auction true-up amounts must be

J. Kennedy and Associates, Inc.
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independently quantified. This is nothing but an initial step in another attack on the

Supreme Court decision and it should be rejected.

J. Kennedy and Associates, Inc.
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VIl. EXCESS MITIGATION CREDITS RETAINED BY THE AREP SHOULD BE

USED TO REDUCE STRANDED COSTS

The Company was directed in Docket No. 22352 to amortize the excess earnings

component of its EMCs over five years as a reduction to the nonbypassable '

delivery charges to the REPs commencing January 1,2002. The EMC amount and
refund period were subsequently reduced due to corrections addressed in Docket
No. 29938, which the Company has sought to confirm in Docket No. 31126. Wasa

portion of the EMCs refunded to and retained by the Company’s AREP?

Yes. The total EMCs provided to the Company’s AREP, including interest paid by
TCC, was $30.650 million through August 2005. The Company actually refunded
$28.890 million: including interest, to its AREP (CPL Retail Energy, LP initially, then
Centrica after it was sold) from January 1, 2002 through June 2005. I compﬁted this
amount by summing the monthly EMC credits to the AREP through June 2005. The
monthly amounts refunded to the AREP were provided by the Company in response to

Cities 17-SN-1,

The AREP received 61.12% of the total $47.269 million passed through to all REPs
during the same time period. I computed this percentage using the total amounts,
incfuding interest paid by TCC, actually or projected to be refunded through June 2005
on Exhibit RWH-6 in the Company's stranded cost true-up filing. I applied the same
61.12% ratio for the estimated refunds in July through August 2005. I relied on the

Company’s assumptions that the last EMC payments would occur in August 2005,

J. Kennedy and Associates, Inc.
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although the Commission’s decision in Docket No 31126 could result in the last
payment in July 2005. I have attached the referenced discovery responses and the

computations as my Exhibit___ (LK-13).

To the extent the Company’s AREP retained the excess mitigation credits provided
through the nonbypassable delivery charges should the Commission utilize these

amounts to reduce the Company’s stranded cost true-up claim?

Yes. To the extent that the Company cannot dermonstrate excess mitigation credits were
directly received by price to beat customers from the AREP, then the Company actually
has recovered this amount of its stranded cost claim and its claim should be reduced

accordingly.

J. Kennedy and Associates, Inc.
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VIII. INTEREST AMOUNTS SHOULD BE REDUCED TO CORRECT ERRORS

-

Please summarize the errors reflected in the Company’s interest amounts included

in its stranded cost true-up claim.

Firs.t, the Company failed to reduce the stranded cost interest base for ADIT in any
month during the period January 1, 2002 through September 30, 2005.> The failure to
do so is partially remedied for the years 2002 and 2003 through the ECOM component
of the capacity auction true-up computation given that the ADIT was a rate base
reduction in the ECOM revenue requirement amounts. The Commission incorporated
this reduction in the CenterPoint stranded cost true-up claim as the retrospective ADIT
benefit. Howevc;r, I'have reflected this retrospective ADIT benefit as a reduction to the
interest claim. The stranded cost interest should be reduced by $89.305 mi]lior; for this

issue. The computations are detailed on my Exhibit___(LK-16).

Second, the Company failed to reduce the capacity auction proceeds interest base for
ADIT in any month during the period January 1, 2002 through September 30, 2005. The
capacity auction proceeds are stated on a revenue requirements, or before tax, basis. The

interest base should be net of tax, or reduced by the ADIT, before the interest rate is

2 [ have used the term “interest base” to mean the stranded cost amount, including

compounded interest, against which the carrying charge rate is applied to compute the interest
each month from January 1, 2002 through September 2005.

J. Kennedy and Associates, Inc.
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applied. The capacity auction interest should be reduced by $60.026 million for this

issue. The computations are detailed on my Exhibit___(LK-17).

Third, the stranded cost interest should be computed at the Company’s after tax cost of
capital and then grossed-up to a revenue requirement amount. This ensures that the
Company is not retrospectively provided a return on amounts that it did not have to pay
the federal government during the retrospective period. Itis appropriate to gross-up the
after-tax amount as the last step in the final stranded cost true-up quantification because
the Company will have to pay income taxes prospectively as it recovers the stranded cost
balance. The stranded cost interest should be reduced by $30.791 million for this issue.

The computations are detailed on my Exhibit___(LK-18).

Fourth, the capacity auction true-up interest also should be computed at the Company’s
after tax cost of capital and then grossed-up to a revenue requirement amount. Similar
to the stranded cost interest, this ensures that the Company is not retrospectively
provided a return on amounts that it did not have to pay the federal government during
the retrospective period. It is appropriate to gross-up the after-tax amount as the last
step in the final stranded cost true-up quantification because the Company will have to
pay income taxes prospectively as it recovers the stranded cost balance. The Company’s
capacity auction interest should be reduced by $4.038 million for this issue. The

computations are detailed on my Exhibit___(L.K-19).

J. Kennedy and Associates, Inc.
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Fifth, the Company failed to reduce the stranded cost interest base by the amount of the
EDIT tax benefit. The Company is not entitled to retain the carrying charge benefit of
the EDIT during the period January 1, 2002 through September 2005. In addition, the
Commission determined in the CenterPoint proceeding that the stranded cost interest
base should be reduced by the EDIT tax benefit amount. The Company’s stranded cost
interest should be reduced by $3.083 million for this issue. The computations are

detailed on my Exhibit___ (1LK-20).

Sixth, the Company failed to reduce the stranded cost interest base by the net present
value amount of the ITC tax benefit. The Commission used the net present value
amount of the ITC tax benefit to reduce the stranded cost interest base in the CenterPoint
stranded cost proceeding. The Company’s stranded cost interest should be reduced by
$32.032 million for this issue. The computations are detailed on my Exhibit___(LK-

21).

Seventh, the Company failed to reduce the stranded cost interest base by the amount of
the depreciation (return of stranded costs) recovered through the capacity auction
proceeds. The Commission used these cumulative amounts each month to reduce the
stranded cost interest base in the CenterPoint stranded cost proceeding. The Company’s
stranded cost interest should be reduced by $81.426 million for this issue. The

computations are detailed on my Exhibit___(LK-22).

J. Kennedy and Associates, Inc.
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Eighth, the stranded cost interest base must be reduced for the adjustment to increase the
“generation asset sales prices for the decline in the M&S and fuel inventory balances that
I previously addressed. The Company’s stranded cost interest should be reduced by

$7.967 million for this issue. The computations are detailed on my Exhibit___(LK-23).

Ninth, the stranded cost interest base must be reduced for the adjustment to remove
severance costs associated with the mothballed units that I previously addressed. The
Company’s stranded cost interest should be reduced by $2.700 million for this issue.

The computations are detailed on my Exhibit____(1.K-24).

Tenth, the stranded cost interest base must be reduced for the cumulative amount of
EMCs that were paid to and retained by the AREP. The company’s stranded cost
interest should be reduced by $7.624 million for this issue. The computations are

detailed on my Exhibit___(LK-25).

Why should the Commission reduce the stranded cost interest base for ADIT?

Fundamentally, these are funds that have been provided by ratepayers for taxes in
advance of the payment of those amounts by the Company to the government.
Historically, the Commission has used the ADIT amounts to reduce the Company’s
revenue requirement by subtracting the ADIT amounts from rate base. This

methodology provided ratepayers a rate of return on the ADIT amounts at the

J. Kennedy and Associates, Inc.
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Company’s grossed-up weighted average cost of capital. The Commission’s traditional
ratemaking treatment is recognized explicitly in the ECOM revenue requirement
computation. As such, the ADIT that was used as a reduction to rate base in the ECOM
component of the capacity auction true-up computation effectively reduced the capacity
auction true-up amount. Finally, the Commission recognized that the ADIT should be a
reduction from rate base.from January 1, 2004 through the date of a securitization order

and termed this reduction to stranded costs as the “retrospective ADFIT benefit.”

Why did you characterize the retrospective ADIT benefit as a correction to the

Company’s interest claim in this proceeding?

The Commission quantified the retrospective ADIT benefit in the CenterPoint
securitization proceeding for logistical reasons, but this retrospective quantification is
not dependent upon the duration of the stranded cost recovery period or the cost of
securitization fin'ancing. This quantification is an inherent component of the stranded
cost true-up quantification because it is tied to the actual ADIT amount during the
retrospective period, not the cormputed ADIT used by the Commission to quantify the

prospective ADIT benefit.

What is the correct amount of ADIT that should be used to reduce the stranded

cost interest base?

J. Kennedy and Associates, Inc.
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The stranded cost interest base should be reduced by $437.306 million, which is the
non-SFAS 109 ADIT listed on the Company’s Schedule IX. I previously utilized the
$141.898 million amount from Schedule IX, which represents the offset to the SFAS
109 regulatory asset before the income tax gross-up, to quantify the reduction to the
SFAS 109 regulatory asset for the related ADIT. The $141.898 million SFAS 109
amount is described on Schedule IX as the Equity AFUDC related ADIT. Accordingly,
I have reduced the total ADIT balance of $579.204 million amount from Schedule 1X by

the $141.898 million previously utilized to prevent double counting interest on that

amount.

Why should the Commission reduce the capacity auction true-up interest base for

ADIT?

The capacity auction true-up amounts represent ECOM revenue amounts that the
Company did not recover through the capacity auction process. Accordingly, it did not
have to pay income taxes on the amounts itdid not recover. Thus, it would be improper
to provide the Company with a return on income tax amounts that it never paid. Thisis
no different conceptually than subtracting ADIT due to accelerated tax depreciation
from rate base for traditional ratemaking purposes or to compute the interest on stranded

costs for true-up purposes.

J. Kennedy and Associates, Inc.
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Why should the Commission compute the stranded cost interest at the Company’s
after tax cost of capital and then gross-up the after tax interest to a revenue

requirement amount?

This ensures that the Company is not retrospectively provided a return on amounts that
includes income taxes that it did not have to pay the federal government during the
retrospective period, but will have to pay prospectively as it recovers the stranded cost
balance. The Commission recognized this issue in the CenterPoint stranded cost interest
computation. In the CenterPoint proceeding, the Commission computed the interest on
the stranded costs at the grossed-up weighted average cost of capital, but compounded it

at the after tax cost of capital.

J. Kennedy and Associates, Inc.
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IX. PROSPECTIVE ADIT BENEFIT SHOULD BE USED TO REDUCE
STRANDED COSTS
Please describe the Commission’s quantification of the prospective ADIT benefit in

the CenterPoint securitization proceeding.

The Commission quantified this benefit by discounting the reduction in the future years’
revenue requirement associated with this rate base reduction. The Commission first
quantified the nominal dollar amount of the ADIT balance by multiplying its
quantification of stranded cost, adjusted to remove certain items, by the income tax rate.
The Commission then used the Company’s UCOS grossed-up overall rate of return

applied to the unamortized ADIT balance each year to quantify the reduction in the

revenue requirement due to this tax benefit. The Commission amortized the ADIT

balance over the stranded cost recovery period to quantify the annual unamortized ADIT
balance remaining each year. Finally, the Commission computed the net present value
of the prospective ADIT benefit by discounting the future years’ annual reductions in the

revenue requirement using the Company’s grossed-up overall rate of return.

Have you made a similar quantification for the Company’s prospective ADIT

benefit in this proceeding?

Yes. The net present value of the Company’s prospective ADIT benefit in this

proceeding is $274.046 million. Similar to my quantification of the ITC tax benefit, I

J. Kennedy and Associates, Inc.
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utilized a twelve year stranded cost recovery period and the Company’s grossed-up
overall rate of return to compute the future years’ annual revenue requirement effects
and also to quantify the net present value by discounting those future years’ annual

effects. The computations are detailed on my Exhibit___(LK-26).

Why did you make this quantification in this proceeding rather than waiting for a

securitization or CTC proceeding?

This quantification can and should be made in this proceeding because it directly affects
the final stranded cost true-up amount. There is no reason to wait until a subsequent
proceeding to make this quantification. If the Company makes a securitization or CTC
filing and the Commission uses a shorter or longer recovery period than the tweive years
that I used, then the amount can be trued-up during those proceedings.

Does this complete your testimony?

Yes.

J. Kennedy and Associates, Inc.
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RESUME OF LANE KOLLEN, VICE PRESIDENT

EDUCATION
University of Toledo, BBA
Accounting

University of Toledo, MBA
PROFESSIONAL CERTIFICATIONS

Certified Public Accountant (CPA)

Certified Management Accountant (CMA)

PROFESSIONAL AFFTLIATIONS

Amerlcan Institute of Certified Public Acconntants
Georgla Seciety of Certified Public Accountants

Institute of Management Accountants

More than twenty-five years of utility industry experience in the financisl, rate, tax, and planning areas,
Specialization in revenue requirements analyses, taxes, evaluation of rate and financial impacts of traditional
and nontraditional ratemaking, utility mergers/acquisition diversification. Expertise in proprietary and
nonproprietary software systems used by utilities for budgeting, rate case support and strategic and financial
planning.
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RESUME OF LANE KOLLEN, VICE PRESIDENT

EXPERIENCE

1986 to )
Present: JL_Kennedy and Assaciates, Inc.: Vice President and Principal. Responsible for utility

stranded cost analysis, revenue requirements analysis, cash flow projections and solvency,

financial and cash effects of traditional and nontraditional ratemaking, and research,

speaking and writing on the effects of tax Jaw changes. Testimony before Connecticut,

Florida, Georgia, Indiana, Louisiana, Kentucky, Maine, Minnesots, North Carolina, Ohio,

Pennsylvania, Tennessee, Texas, and West Virginia state regulatory commissions and the

Federal Energy Regulatory Commission.

1983 to

1986: Energy Management Assaciates: Lead Consultant. i
Consulting in the areas of strategic and financial planning, traditional and nontraditional
ratemaking, rate case support and testimony, diversification and generation expansion
planning. Directed consulting and software development projects utilizing PROSCREEN I1
and ACUMEN proprietary software products. Utilized ACUMEN detailed corporate
simulation system, PROSCREEN 11 strategic planning system and other custom developed
software 10 support utility rate case filings including test year revenue requirements, rate
base, operating income and pro-forma adjustments. Also utilized these software products
for revenue simulation, budget preparation and cost-of-service analyses.

1976 to

1983: The Toledo Edison Company: Planning Supervisor.
Responsible for financial planning activities including generation expansion planning,
capital and expense budgeting, evaluation of 1ax Jaw changes, rate case strategy and support
and computerized financial modeling using proprietary and nonproprietary software
products. Directed the modeling and evaluation of planning altematives including:

Rate phase-ins.

Construction project cancellations and write-offs.
Construction project delays.

Capacity swaps.

Financing altematives.

Competitive pricing for off-system sales.
Sale/leasebacks.
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RESUME OF LANE KOLLEN, VICE PRESIDENT

CLIENTS SERVED

Industrial Companles and Groups
Air Products and Chemicals, Inc. Lehigh Valley Power Committee
Airco Industrial Gases Maryland Industrial Group

Alcan Aluminum
Armco Advanced Materials Co.
Armco Steel
Bethlehem Steel
Connecticut Industrial Energy Consumers
ELCON
Enron Gas Pipeline Company
Florida Industrial Power Users Group
General Electric Company
GPU Industrial Intervenors
Indiana Industrial Group
Industrial Consumers for

Fair Utility Rates - Indiana
Industrial Energy Consumers - Ohio

Multiple Intervenors (New York)
National Southwire
North Carolina Industrial
Energy Consumers
Occidental Chemical Corporation
Ohio Energy Group
Ohio Industrial Energy Consumers
Ohio Manufacturers Association
Philadelphia Area Industrial Energy
Users Group
PSI Industrial Group
Smith Cogeneration
Taconite Intervenors (Minnesota)
West Penn Power Industrial Intervenors

Kentucky Industrial Utility Customers, Inc. West Virginia Energy Users Group
Kimberly-Clark Company Westvaco Corporation
Regniatory Commissions and
Government Agencles

Georgia Public Service Comumission Staff

Kentucky Attorney General's Office, Division of Consumner Protection

Louisiana Public Service Commission Staff’

Maine Office of Public Advocate
New York State Energy Office
Office of Public Utility Counsel (Texas)
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RESUME OF LANE KOLLEN, VICE PRESIDENT

Allegheny Power System

Atlantic City Electric Company
Carolina Power & Light Company
Cleveland Electric llluminating Company
Delmarva Power & Light Company
Duquesne Light Company

General Public Utilities

Georgia Power Company

Middle South Services

Nevada Power Company

Niagara Mchawk Power Corporation

tHitles

Otter Tail Power Company
Pacific Gas & Electric Company

:Public Service Electric & Gas

Public Service of Oklghoma
Rochester Gas and Electric

Savannah Electric & Power Company
Seminole Electric Cooperative
Southern California Edison

Talquin Elestric Cooperative

Tampa Electric

Texas Utilities

Toledo Edison Company
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Expert Testimony Appearances
of
Lane Kollan
As of August 2005
Date Case Juriadict Party Utitity Subject
1086 U-17282 LA Louistana Public Guif Stales Cashrevenue requiraments
Interim Sanvice Commission Ulities financial solvercy,
Staff
1| U782 LA Lousiana Public Gu¥ States Cashrevenue requirements
Inferim Service Commission Ulities financlal solvency.
Rebutal Staff
1286 9613 Ky Atlomey General Big Rivers Ravenue requirements
Div. of Consumer Electric Comp. accounting adjustmenty
Protection financial workout plan.
1187 U.17282 LA Louisiana Publie Gulf States Cash revenue requirements,
Interim 15th Judiclal Setvice Commission Utifties financial solvancy.
District CL Stalt
387 Cererd wy Wesl Virginia Energy Monongarela Power Tax Reform Actof 1985,
Order 236 Usars' Group Co.
4187 U-17282 LA Louisiana Public Gulf States Prudence of River Bend 1,
Prudence Service Commission Ulifiies economic analyses,
Staft canceflation siudies,
487 M-100 NC North Carolira Duke Power Co, Tax Reform Act of 1988,
Sub 113 Industial Energy
Consumers
sn7 86-524-E- WV Wesl Viginia Monongahela Power Revenue requiroments,
Energy Users’ Ca. Tax Reform Act of 1886.
Group
57 U-17262 LA Louisiana Public Guff Slales Revenue requirements,
Caso Service Commission Ulilites River Bend 1 phase-in plan,
In Chief Staff financial solvency.
187 17282 LA Louvisiana Public Gulf States Revenue requirements
Case Service Commission Utiities River Bend 1 phasa-in plan,
In Chief Stalf financlal solvency.
Surebuttal
787 U-17282 LA Louisiana Public Gulf States Prudencs of River Bend 1,
Prudence Service Commission Ulilites goonomic analyses,
Sumebuttal Slaft canceflafion studies.
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Lana Kollen
As of August 2005
Date Case ‘Jurisdict. Party Utility Subject
187 86-524 Wy West Vignla Monongshela Power Revanua requirements,
E-8C Energy Usery' Co. Tax Reform Adt of 1986,
Rebutis! Group
8/87 9885 KY Atiomey General Blg Rivers Electric Fingncia workout plan, -
Div. of Consumer Carp.
Protection
887 E-015/GR- MN Taconits Minnesota Power & Ravenue requirements, O&M
87-223 Imervenors Light Co. expanse, Tax Reform Act
of 1986,
10587 870220 FL Occidental Florida Power Revenua requirements, ORM
Chemical Corp. Corp. axpense, Tax Refonn Act
of 1986.
11187 870701 cT Connecticut industial Connecticut Light Tax Reform Act of 1986,
Enargy Consumars & Power Ca.
1188 U-17282 LA Loulsiana Public Guif States Revenue requirements,
19th Judiciad  Senvice Comwission Utifties Rivet Bend 1 phase-in plan,
District CL Staft rate of retum.
238 994 KY Kenfucky industrial Loulsville Gas Economics of Trimble County
Utiity Cusiomers & Electiic Co. compiebion.
288 10064 KY Kentucky Industriaf Louisvile Gag Revenus requitements, O4M
Utiity Customers & Electric Co. expense, capital struclure,
excess deferred income taxes,
588 10217 KY Alcan Aluminum Big Rivers Eleclric Financial workout plan.
National Southwire Corp.
588 M87017 PA GPU Industrial Mgtropoltan Nonutility generator defermed
-1C001 intervancrs Edison Co. cost recovary.
588 M-87017 PA GPU industrial Pennsylvania Nonulifty generator deferred
-2C005 Intervenors Electic Co. cosi recovety.
288 U7282 LA Louislana Public Gull States Prudence of River Band
19th Judiclal  Service Commission Utlites aconomic analyses,
District CL Staft canceliation studies,
financial modsing.

J. KENNEDY AND ASSOCIATES, INC.



Exhibit ___ (LK-1)

Page 7 of 26
Expert Testimony Appearances -
of
Lane Kollen
As of August 2005
Date Case Jurlsdict. Party Utility Subject
88, MIMO1T- PA GPU industrial Metropoiitan Nonutiity generator defarred
-1C004 Intervenors Edison Co. cost recovery, SFAS No. 52
Rebuttal
7788 M-87017- PA GPU industrial Pennsyvania Nonufitty generalor deferred
-2C005 Intervenom Electric Co. cost racovery, SFAS No, 92
Rebuttal
948 88-05-25 cT Connecticut Connecticut Light Excess deferred laxas, O8M
Indusirial Energy & Power Co. expenses.
Consurnsrs
9/88 10064 KY Kentucky industrial Louisvile Gas Premature retrements, inferest
Rehearing Utdiity Customers & Electric Co. expanse.
1088 88170- OH Ohig Industrial Cleveland Electric Revenus requirements, phasadn,
EL-AIR Energy Consumers {fuminating Co. excess deferred taves, O8M
expenses, Enancial
consideralions, working capildl,
w88 88-171- OH Ohdo Industrial Tolado Edison Co. Revenue requirsments, phase-in,
EL-AR Energy Consumers excess deferred taxas, OAM
expanses, financial
considerafions, working capildl,
10088 8800 FL Florida Industrial Florida Power 8 Tax Reform Act of 1986, tax
355-E1 Power Users' Group Light Co. expensas, O8M expenses,
: pension expensa (SFAS No. 87).
1088 3780V GA Georgla Public Atianta Gas Light Pension expense (SFAS No. 87).
Servica Commission Co.
Staf
188 17282 LA Louistana Public Gulf Stales Rale basa exchusion plan
Remand Service Commission Uliities (SFASNo.71)
Staft
1288 U-17970 LA Lovisiana Public AT&T Communicalions Pension expense (SFAS No. 87),
Senvice Commission of South Central
Slaft Slaies
1288 Q17548 LA Louistana Public South Central Compensaled absences {SFAS No.
Rebuttal Service Commission Bel 43), pansion expense (SFAS No.
Stalf 87), Part 32, incams tax
normalization.

J. KENNEDY AND ASSOCIATES, INC.
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Lane Kollen
As of August 2005
Data Case Jurdsdict. Party Utitity Subject
2 UnRR. LA Louisiana Public Gl States Revenue requirements, phase-n
Phasa ll Senvice Commission Utikties of Rivet Band 1, recovaty of
Staff cancsled plant.
§88  BBIG2EU FL Takquin Electic Takquin/Caty Economi analyss, incremental
890328-EU Cooperative of Talishassee coat-of-service, average
cuslomer rates.
WY . UATIT0 LA Loulslana Putlic AT&T Communicationa Pengion expense (SFAS No. 87),
Service Commission of South Central compensaled absences (SFAS No. 43),
Staff States Pat3z
B9 8555 ™ idental Chemical Houston Lighting Canceliation cost recovery, tax
Comp. 5 Power Co, 8xpense, fevenus requirements,
w8 3840V GA Georgia Public Georgia Power Co. Promotiond practices,
Senvice Commission advertising, economic
Stalf development.
9By U782 LA Loutsiana Public Gulf Stales Revenue requirements, detaied
Phase It - Service Commission | Uliities Investigation.
Detaled Staft
1089 8880 X Enron Gas Pipeline Texes-New Maxico Defarred accounting freatment,
Powear Co. saleflaaseback.
1088 8928 it Enron Gas Texas-New Mexico Revenue requirements, Imputad
Pipefing Power Co. caplal skuciure, cash
working capital.
1089  R-391364 PA Philadeiphia Area Philadelphia Revenue requirements.
Industrial Energy Blecyic Co.
Users Group
1189 R83M364  PA Phitadelphia Area Philadelphia Revenue reguirements,
1283  Surrebutial Industrial Energy Blectic Co. sala/leasaback.
(2 Fiings) Users Group
1m0 U17282 LA Lovisiana Public Gulf States Revenue requirements ,
Phase li Sasvice Commission Utities delailed nvestigation.
Detaled Stalf
Rebuttal

J. KENNEDY AND ASSOCIATES, INC.
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10 u17282 LA *Lovisiana Public Guf Stales Phase-in of River Bend 1,
Phase ] Service Commissian Utiltiea deregulated asset plon,
St
390 890319-E1 FL Florda Industrial Flonda Power O8M sxpenses, Tax Reiomn
Powet Usars Group & Light Co. Actof 1988,
490 BAO310-El  FL Florida Industrial Flonda Power Q&M expenses, Tax Reform
Rebuttal Power Users Group & Light Co. Aclof 1966,
480 U-17282 LA Loulsiana Public Gulf States Fuel clause, gain on sala
190 Judicial Servica Commlssion Ulilities of utitty assets.
Uistrici Ct. Staff
9780 90-158 KY Kantucky Industrial Loulsville Gas & Revenue requirerans, post-lest
Utllity Cusiomers Eleciric Co. yeor addilons, forecasled st
year.
1290 U782 LA Loulsiara Public Gulf Stakes Revenue requirements.
Phase IV Service Commission Utlties
Steft
91 2371, NY MuRipla Niagara Mohawk Incenlive regulation.
of. al Intervenors Power Corp.
591 9345 ™ Offics of Public £ Pasq Electric Financial modelng, economic
Utility Counset Co. analyses, prudence of Pelo
of Texas Verde 3.
981 P910511  PA Allegheny Ludium Corp., West Penn Power Co. Recovery of CAAA costs,
P-910512 Amco Advanced Matarials leas! cost financing,
Co., The Wesl Penn Power
Industrial Users' Group
7 I wv West Virginla Enevgy Menongahsia Power Recovery of CAAA cosls, least
ENC Users Group Co. cost financing.
"we U1Tas LA Louisiana Public Guif States Assel mpainment, dereguiated
Servics Commission Utiitles asset plan, revenus requires
Staft ments.

J. KENNEDY AND ASSOCIATES, INC,
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Date Case Jurdsdict. Party Utility Subject
1281 91410 OH Air Products and Cincinnat Gas Revemne requirements, phase-n
EL-AIR Chemicals, inc., & Eaclric Co. plan,
Amo Steel Co,,
General Electric Co.,
Industia Enargy
Consumers
291 10200 ™ Office of Public Taxas-New Mexico Financial integrity, strategic
Uity Counsed Powaer Co. planning, declined business
of Texas affiiations.
5132 910880-E1 FL Occidental Chemical Forida Power Com. Revenue requirements, O&M expense,
. Com. pansion expense, OPEB expanse,
fossl dismantfing, nucisar
decomemissioning,
92 RO0922314 PA GPU Industrial Melopoitian Edison Incentiva regulation, performance
Infervencry Co. rewards, purchased power risk,
OPEB expenss.
8/92 92-043 KY Kenlucky Industrial Generic Proceeding OPEB axpense.
* Utiity Consumers
992  920324-E FL Florda Industrtal Tampa Eleckic Co. OPEB expensa.
Power Users' Group .
g2 30348 N Ingiana Industrial Generic Proceeding OPEB axpense.
Group
932 910840PU FL Florda ndustdal Generic Proceeding OPEB expensa.
Power Users' Group
992 1934 N Industia Consumers Indiana Michigan OPEB expenss.
for Fair Utiity Rates Powsr Co.
1192 U-15004 LA Lovisiana Pubse Gult Siates Merger.
Service Commizsicn Ulilifies/Enlergy
Sta?t Corp.
1182 8648 MO Westvaco Corp., Potomac Edison Ca. OPEB expanse.
Eastalco Aluminum Co.
1192 921715 OH Ohio Manufaciurers Generic Proceeding OPEB expense.
AU-COI Agsociation

J. KENNEDY AND ASSOCIATES, INC.
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Date Case Jurisdict Party Utility Subject
1282 RO0922378 PA Amo Advanced _West Penn Power Co, Incentive regulation,
Materials Co., performance rewards,
The WPP Industial purchased power fisk,
Intarvenors OPEB expense,
12092 U19949 LA " Louisiana Publc South Cantral Bel Aflale biansactons,
Service Commission cos! allocations, merger,
Staff
1282  R-00822479 PA Philadelphia Area Philadelphia OPEB expensa.
Indusiial Energy Elecirc Co.
Ugers' Group
w0 se7 MD Maryland Indusiriab Beimore Gas & OPEB expense, defrmed
Group Eleclric Co,, fuel, CWIP in rale base
Belhiehem Stee! Corp,
1193 39458 iN PS! Industrial Group P8I Energy, Inc. Refunds dus to over-
colection of laxes on
Marble Hit canceliation.
93 92.11-11 cT Connecticut Industrial Connecticut Light OPEB expense.
Energy Consumers & Pawer Co.
3n3 U-19304 LA Louisiang Public Gutf States Merger.
{Summebuttal) Service Commission Utities/Entergy
Stalt Comp.
383 93-01 CH Ohio industrial Ohlo Powes Co. Affliats transactons, fuel.
EL-EFC Energy Consumers
393 £Co2- FERC Louisiana Public Gull Stales Mergar.
21000 Service Commission Urllities/Entargy
ER92-806-0C0 Stalt Com.
AB3  921464- OH Alr Producis Cincinnati Gas & Revenue requirements,
EL-AIR Armco Stead Eleclic Co. phase-in plan.
Industrial Energy
Consumers
413 ECS2 FERC Louisiana Pubfic Gulf States Marger.
21000 Servica Commission Uliities/Entergy
ER92-806-000 Stalt Corp.
{Rebutta)

J. KENNEDY AND ASSOCIATES, INC.
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93 93113 KY Kentucky Industrial Kentucky UtiliGes Fuel dlause and coat contract
Uty Customers refund,
9193 92450, KY Kentucky industrial Big Rivers Electric Disaliowances and restiution for
92-490A, Ulility Customers and Comp. excassive fuel costs, Mlegal and
90-360-C Kentucky Aflomey ¥mproper payments, recavery of ming
General dosure cosls,
183 17735 1A Louisiana Public Cajun Electric Power Revenue requirements, debl
Senvice Commission Cooperative restruciuring agreement, River Bend
Slaft cast recovery.
194 U-20647 LA Louisiana Public Gulf States Avdlt and investigation inlo fust
Service Commission Utliitles Ca. clausa costs,
Stalf
4584 U-20647 LA Louisiana Public Gulf States Nudiear and fossh unit
(Surrebuttal} Service Commission Utides performance, fuel costs,
Staff {uel clause principles and
gquidefines,
584 U-20178 LA Louisiana Public Louisiana Power & Planning and quantification issues
Service Commission Light Co. of lsast cost integrated resource
Stoff plan, '
934 U-19904 LA Louislana Public Gull Slaias River Bend phase-In plan,
Iniial Post- Servica Commission Utifites Co. dereguialed asset plan, capital
Merger Eamings Staft structure, other revenue
Review requirement issues.
9/94 U17735 LA Louisiana Publc Cajun Eleciic GAT cooperative ratemaking
: Sarvice Commission Power Cocperative poficies, exclusion of River Band,
Staff othar ravenue requirement issues.
1094 39054 GA Georgia Public Southem Bel Incenlive rals plan, eamings
‘ Senvice Commission Telephona Co. review,
St
1084 52580 GA Georgia Public Southem Bell Alternativa reguiation, cost
Service Commission Telephone Co, allocation.
Staff

J. KENNEDY AND ASSOCIATES, INC.
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Date Cage Jurisdicl Party Utllity Subject
11084 U-19904 LA Louisiana Public Gull States River Bend phase-in plan,
Initial Post- Service Commission Ulifises Co. dereguialed asset plan, capitsl
Merger Eamings Staff structure, ofher revenue
Review requirement igsues,
{Rebutial}y
1184 U4T735 LA Loutsiana Public Cajun Electric G&T cooperative ralemaking policy,
{Rebuttal) Sarvice Commission Powet Cooperative exclusion of River Bend, othar
Staft revenua requirement lesves.
485 R-00%43271  PA PP&L industria! Pennsylvania Power Revenue requirements, Fossi
Customer Alliance & Light Ca, dismanting, nuclear
decommissioning.
645 3%05-U GA Georgia Public Southemn Beil Incentive requlation, afflate
Servica Commission Teiephona Co. transactions, revenue requirements,
rate refund.
65 U-19904 LA Louisiana Public Gulf Slales Gas, coal, nuclear fued costs,
{Diredt) Service Commission Utiitiea Co. conlrad prudencs, baseduel
realignment. :
1085 8502614 ™ _ Tennessee Office of BelSouth Affliate transactions.
the Attomey Genaral Telecommunications,
Consumer Advocate Inc.
1085 U-24485 LA Louisiana Public Gulf Stales Nutisar O8M, River Bend phase-in
{Divech Service Comumigsion Wniities Co, pian, baseffuel realignment, NOL
and AltMin assel deferrad lxes,
other revenue requirement issues.
1186 U-19904 LA Loulsiana Public Guff States Gas, coal, nuclear fuel costs,
(Surrebutial) Service Commission Uliiities Co. conjradt prudence, base/fusi
Division realignment, :
1185 U-21485 LA Louisiana Public Gulf Stales Nuclear O8M, River Bend phase-in
(Supplemental Direcl) Service Commission Utilitles Co. plan, basaffuel realignment, NOL
1205  U-21485 and AltVin asset defarred taxes,
(Sumebuttal) other revenus recuiremen lssuss,

J. KENNEDY AND ASSOCIATES, INC.
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Date Case  Jurisdict. Party utitity Subject
106 95-299- OH Industrial Energy The Toledo Edison Co. Campelition, asset wiltaofls end
EL-AIR Consumers The Claveland revalualion, O8M expensa, other
95-300- Electric revenue requrement issues,
EL-AIR fluminafing Co,
288 PUC Na. X Offics of Public Cantral Power & Nuckear decommissioning.
14967 Utity Counsal Light

5106 95485-LCS  NM Chy of Las Cruces El Paso Ekclric Co. Stranded cost recovery,

municipalization,

7196 8725 MO The Maryland Bakimore Gas Merger 5avings, racking mechanism,
Industial Group & Electric Co., eamings sharing plan, revenue
and Rediand Potomac Blectic requirement issues.

Genstar, nc. Power Co, and
Constellation Energy
Corp.
9596 U-22092 LA Louisiana Publie Entergy Gulf River Band phase-in plan, basafuel
1196 U-22092 Sarvice Commissian States, Inc. realignment, NOL and ARMIn asset
(Sumebuttal) Staff deferred laxes, other revenus -
: requirement Issues, alfocation of
regulatedionreguiated costs.

1086 9637 KY Kenlucky Industrial Big Rivers Envircnmental sucharga
Uty Customers, Inc. Electric Corp. recoverable costs.

287 RQ0973677 PA Philadelphia Area PECO Energy Co. Stranded cost recovery, egulatory
Industial Energy assets and fiabilties, intangible
Users Group transifion charge, revanue

requirements.

k'ie74 96489 Ky Kentucky Industria Kentucky Power 00 Envionmanial surcharge recoverable
Ulility Customers, Inc. costs, systam agreements,

allowancs Inveniory,
jurisdictional allocation.

897  TO9IY MO MCi Telecommunications Southwestem Bell Price cap requiation,

Coxp., Inc., MCimetro Telephone Co. revenue requirernents, rate
Accass Transmission of return.
Services, Inc.

J. KENNEDY AND ASSOCIATES, INC.
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Lane Kollen
As of August 2005
Dats Case Jurisdict Party Utllity Subject
687  R00973353 PA Philadelphia Area PECO Energy Co. Restructwing, deregulation,
s Industrial Energy stranded costs, reguiatory
Users Group g53¢ls, Eabifies, nuciear
7 R00673954  PA PPAL Industrial Pennsylvania Power Restruclusing, deregulation,
Customer Alfiance & Light Co. stranded cosls, regulalory
assals, iabifties, nuclsar
and fossi decommissioning.
mr U-22092 LA Louisiana Public Entergy Gulf Deprecialion rates and
Service Commission Statas, Inc. methodologies, River Bend
Stalt phase-in plan,
BA7 97-300 KY Kentucky Industrial Louisville Gas Margar policy, cost savings,
Utity Customers, Inc. & Electric Co. and surcredii sharing mechanism,
Kantucky Utities revenus requirements,
Co. rate of relum.
897 R-000738584 PA PP&L Industrial Pennsylvania Power Restructuring, deregulation,
(Sumebutial) Customer Alfance & Light Co. shrandad costs, regulalory
assats, fabiities, nudear
and Yossil decommissioning.
07 9204 0 KY Alcan Aluminum Corp. Big Rivars Resbuchuring, reverwe
Southwire Co. Eictric Corp. requirements, reasonableness
1007  R-974008 PA Metropofitan Edison Melropokian Restructuring, derequiation,
Industrial Users Edison Co. sbanded costs, regulatory
Group assels, fiabifiias, nuclaar
ang fossil decommissioning,
ravenua requirements.
1097 RON4009 PA Penelec Industial Pennsytvenia Restructuring, deregulation,
Cuslomer Allance Electric Co. stranded costs, regulatory
assals, fiabiities, nuclear
and fossil decommissioning,
revenug requirements,
187 97204 KY Alean Alurminum Cormp. Big Rivers Restncturing, revenue
(Rebuttal) Southwire Co, Electric Corp. requiresnents, reasonableness

of rates, cost alosation,

J. KENNEDY AND ASSOCIATES, INC.
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Date Case Jurisdiet Party Utility Subject
197 U224 A Laulsiana Public Ertergy Gulf Allocation of regulaled and
. Service Commission Stales, Inc. norvegulaled costs, other
revenue requiremant issues.
1187 R00973953  PA Phiiadetphia Area PECQ Energy Co. Rastructuring, deregulation,
{Surrebuttal) Industial Energy strandad costs, regulaiory
Users Group assels, [labiRles, nuclear
and fessil decommissioning.
1187 R-973981 PA West Penn Power West Penn Resiructuring, derequlation,
Industrid Intervenars Power Co. sirended costs, regulalory
assets, Kabilites, foss)
decommissioning, fevanue
requirements, securilization,
1187  R-974104 PA Duquesns Industrial Duquesne Light Co, Restructuring, deregulation,
Intervenors slranded costs, regulatory
assets, Kablities, nuclear
and lossh decommissioning,
revenue requirements,
securitization,
1287 R973981 PA West Penn Power West Penn Rastructuring, deregulation,
{Surrebuttal) Industrial ntervenors Power Co. siranded costs, reguiaiory
assels, fabiiles, ksl
decommissloning, favenue
requirements.
1287  R-974104 PA Duquesne Industial Duquesne Light Ca. Restructuring, dersgulation,
{Surrebutial) Intervenors slranded cosls, reguialory
assety, flabillles, nuctear
and fossi decommissioning,
revenua requirements,
securization,
178 U-22491 LA Lovisiana Pubfic Entesgy Guit Allocation of regulated and
{Surrebuttal) Servica Commission States, Inc. nonreguiated costs,
Staff other ravenue
requirement issues.
288 8774 MO Wastvaco Polomac Edison Co. Marger of Duquesna, AE, customer

safeguards, savings sharing.
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W U22092 LA Louisiana Public Entergy Gulf Restructuring, stranded costs,
lod Service Commissicn Stales, Inc. requiatory assets, securillzation,
Standed Cost Issuss) Staff - reguiatory mitigation.
me 890U GA Georgie Neturd Alanta Gas Restruchuring, unbundiing,
Gas Group, Light Ca. siranded costy, ncantive
Georgia Textia regulation, revenue
Manufacturers Assoc. requiternents.
o8 U-22092 LA Louislana Public Enlergy Guit Restructuring, stranded costs,
(Alocated Service Commission States, Inc. regulatory assety, securilization,
Stranded Cost Issues) Staff requiatory mitigation.
{Sumebuttal)
10/08 97686 ME Maine Offka of tha Bangor Hydro- Restucturing, unbunding, stranded
Public Advocate Electric Co. costs, TRD revenus requirements,
1088 9355 GA Georgia Public Service Georgla Power Co. Affiiate transattions.
Commission Adversary Staff
|8 U-17735 LA Louisiana Public Cajun Electric G&T cooperative ratemaking
Service Cammigsion Power Cooperative palicy, other revenue requirement
1198 w23 LA Louisiana Public SWEPCQ, CSW and Merger policy, savings sharing
Service Commission AEP mechanism, affiiale transaction
Staft condiions.
1298 U-23358 LA Loulsiana Public Entergy Guif Allocation of reguiatad and
{Direch) Service Commission States, Inc. nonregulated cests, lax issues,
Staft and other revenue requirement
{s5ues.
{208 98517 ME Maine Cffica of Mzine Public Restructuring, unbundling,
Public Advocale Senvice Co, skranded cost, T&D revenue
requirernents.
183 98-10-07 cT Connecleut Industial United Nliuminating Strarded costs, invesiment tax
Energy Consumers Co. credits, accumulated deferred

income taxes, axcess deferred
income taxes.
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Case Jurisdict. Party Utility Subject

U-23358 LA Louisiana Public Entargy Guif Aliocation of requietad and

{Surebutta)) Servica Commission Stales, Inc. nonreguiated costs, lax kssues,
St and other revenue requirement

issues.

98474 KY Kentucky Indusinial Louisville Gas Revenue requirements, allemnative
Utility Customers and Electric Ca. forms of regulation.

98426 . KY Kentucky Industrial Kenhucky Uititles Revenue requirements, alternative
Utiity Customers Co. forms of reguiation,

99-082 KY Kentucky industrial Louisvile Gas Ravenue requirements.

Utility Cuslomers and Electiic Co,

98-083 KY Kentucky industrial Kentucky Utitias Revenue raquirements.
Ulilty Customers Ca.

U-23358 LA Louisiana Public Entergy Guit Allecation of regulated and

{Supplementsl Service Commission States, Inc. norregulated costs, tax lssues,

Surrebutial) Staff and other revenue requirement

Is3ugs. :

930304 cT Connectiout Industrial United RBluminating Reguistory assets and Habiliies,
Energy Consumers Co. stranded costs, recovery
mechanisms.

99-02:05 cT Connecticut Industrial Conneclicut Light Requlatory assets and iabdities
Uliiky Cusiomers and Power Co. stranded costs, recovery
mechanisms.

98425 KY Kentucky industrial Louisville Gas Revenue requirements,

00-082 Utity Customers and Blectric Co.

{Additional Direct)

98474 Ky Kenlucky Industrial Kentucky Utitties Ravenue tequisements,

93-083 Utility Cuslemers Co.

{Addions!

Direch

98426 Ky Kentucky Industrial Louisville Gas Allemative regulation.

98474 Utitity Customers and Eleciric Ca. and

(Responsa io Kentucky Utlitles Co.

Amended Applications)
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Date Case Jurisdict Party Utility Subject
899 975% VE Maine Offica of Bangor Hydro- Requast for accounting
Public Advocats Electric Co. order regarding electic
Industry restructuring costs.
699 U-23358 LA Loulsiana Public Enlergy Guf Alffials transactions,
Pubic Servics Comm, Slates, Inc. cost allocations,
Staft
789 99.03-35 cT Connecticut Uniled fuminating Stranded costs, reguiatory
Industrial Energy Co. assels, lax effects of
Censumers assel divestlure.
789 U-23327 LA Lovisiana Public Southwestem Electric Merger Setiement
Sarvice Commission Power Co., Central Stipulaton,
Staf and South West Corp,
and Amencan Electric
Power Co,
89 97586 ME Maine Office of Bangor Hydro- Restructuring, unbundiing, stranded
(Surrebuttal) Public Advocals Eleclric Co. cost, TAD revenue requirements.
750 98-0452- Wva Woast Virginia Energy Monongahela Power, Regulalory assels and
EGl Users Group Potomac Edison, - Trabiies,
Appalfachian Power,
Wheeling Power
899 98877 ME Maine Offios of Maine Public Restucturing, umbunding,
(Surrebuttal) Public Advocats Servica Co. strandad costs, TED ravenve
requiements.
899 98426 KY Kantucky Industriat Kenlucky WNlites Revenue requirements.
99082 Utiy Customers Co.
(Rebutia)
859 98474 KY Kentucky Industrial Louisvitle Gas Alternative forms of reguiation,
98-083 Utiity Customners and Electric Co. and
{Rebultal) Keniucky Utilties Co,
849 98-0452 Wva West Virginia Energy Mcenongaheta Power, Regulsiory assels and
E-GI Users Group Potomac Edison, liabfibes.
{Rebutta) Appalachian Power,
Wheeling Power

J. KENNEDY AND ASSOCIATES, INC.
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Date Case Jurisdict. Panty Utlilty Subject
1609 U-24182 LA Loulsiana Pubke Endergy Gult Allocation of regulated and
(Direct) Service Commisgion States, Inc. nonregulated costs, afffiote
Staff transactions, tax kssues,
and olher revenue requirernent
[nsues, .
Hee  zisyt ™ Dakas-FLWorth TXU Electric Regtructuring, stranded
Hospital Coundil and costs, laxes, securilizabion.
Coalition of independent
Colleges and Unbversities
1109 U-23358 LA Louisiana Public Entergy Gulf Service company affifale
Surrebuttal Servica Commission Stales, Inc. trarsaction costs.
Allkate Staff
Transactions Review
0400  99-1212-EL-ETPOH Grealer Cleveland Fiest Energy (Cleveland Historical reviaw, stranded costs,
95-1213-EL-ATA Growth Association Electric Kuminating, regulalory assels, fabiites.
994 2114-EL-AAM Toledo Edison)
o0 U-24482 tA - louisiana Public Entergy Gulf Alocation of regulated and
{Surrebuttal} Service Commission Stales, nc., nonvegulated coats, affifate
Stafl Iransactions, tax igsues,
and othef revenue requirement
Issues,
0500  2000-107 Ky Kentucky Industrial Kenlucky Power Co. ECR surcharge roflin to base rales.
Ullity Customers
0500  U-24182 LA Lovigiana Public Entergy Gul Affilate axpense
(Supplemental Direct) Service Commission States, lnc. proborma adjustmants.
Staft
0500  A-110550F0147PA Phiadelphla Area PECO Energy Merger batween PECO and Uricom,
Industrial Energy
Users Group
o7Re 234 X The Dallas-Fort Worth Slatewida Genaric Escatation of O8M expenses for
Hospial Councll and The Proceeding unbundied T80 revenue requirements
Coalifion of Independent in projected tost yesr,
Colleges and Universilies
0500 98-1658- OH AK Steel Comp. Cincinnali Gas & Electic Co.  Regulalory transition costs, inchiding
ELETP reguialory assets and fabifties, SFAS
109, ADIT, EDIT, ITC.
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0700 U-21453 LA Louisiana Public SWEPCO Stranded costs, regulatory assets
Servica Commission and Rabiities.
0800  U-24064 LA Louisiana Public CLECO Afilials ransaction pricing ratemaking
Service Commission principlas, subsidizatien of nonregidated
Staft affMiates, ratemaking adjustments,

1000 PUC2350 TX The Dallas-Ft Worth TXU Electric Co. Resiructuring, T&D ravenue
SOAH A73-00-1015 Hospitat Council and requirements, mitigation,

The Cogltion of reguislory assats and tiabilites.
Independent Colleges
And Universites

1000 RO0374104  PA Duquesns industrial Duquesne Light Co, Finat accounting for stranded

(Affdevit) inlervenors cogls, induding lrestment of
auction procaeds, taxes, capial
costs, swiichback costs, and
excass pension funding,

{100 P-00001837 Melropolitan Edison Metropalitan Edisan Co. Final accouniing for stranded costs,
R-00974008 - Industrial Users Group Pennsylvania Eleclric Co, including treatment of auclion proceeds,
P-00001838 Penelsc Industrial taxes, reguiatory sssets and,
R-00974009 Customer Alfancs lisbiities, transaction costs,

1200 U-21453, LA Loulsiana Public SWEPCO Stranded costs, ragulatory sssets,
y-20325, U-22092 Service Commission
{Subdecket C) Staff
(Surrebuttaf} f

0101 1J-24993 Louislana Public Entergy Guif Allecation of requiated and
(Direct) Service Commission States, Inc. ronreguiated costs, lax issuss,

Staft and other revenua requirament
lssues.

0101 (-21453, U-20925 Louisiana Public Entergy Guk Industry resiruchuring, business
and U-22092 Servica Commission States, Inc,. sapatation plan, organization
{Subdockst B) St structure, hold harmmiess
{Surmebuttal) conditions, finarcing,

0101 Caseho.  KY Kentucky (ndustrial Loutsville Gas Recavery of envircnmental costs,
2000-388 Utiiity Cuslomers, Inc. & Blectric Co. surchargs mechanism.

0101 CaseMNo. KY Kentucky Industrind Kentucky Recavery of environmental costs,
2000439 Utifity Customers, fnc. Utlities Co. surcharge mechanism.

J. KENNEDY AND ASSOCIATES, INC.
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Exhibit (LK-1)
Page 22 of 26

of
Lane Kollen
As of August 2005
Date Case Jurisdict. Party Utllity Subject
0201 A-110300F0085 PA Met-Ed Industria PU, ke, Merget, savings, refability,
A-110400F0040 Users Group FirstEnergy
Penelec industrial
Cusiomer Aliance
0301 P-00001880  PA Mel-Ed Industrial Metropolitan Edison Recovery of costs due fo
P.00001861 Users Growp Co. and Pennsylvania provider of last resort abligation.
Penelec Industrial Blectric Co,
Customer Alliance
04/01  U-21453, LA Louislana Public Entergy Guit Busingss separation plan:
120925, Public Service Comm. Stales, Inc. seflement agreement on overa plan structure,
U-22082 Stalf
{Subdockst B)
Settement Term Shoet
04/01  U-21453, LA Louisiana Public Entergy Gui Business separation plan:
U-20825, Pubkc Service Comm, States, Inc. agreements, hald harmiess conditions,
U-22092 Staff saparations methodology. :
{Subdocke! B)
Conlested Issues
05101  U-214853, LA Louisfana Public Entargy Gulf Business separation plan:
U-20925, Pubic Service Comm. States, Inc. agreements, hold harmless conditions,
U-22002 Staff Separations methodalogy.
(Subdecket B)
Contesled Issues
Transmission and Distribulion
{Retuttal)
07101 U-21453, LA Louisiana Public Entergy Gulf Business separalion plan; settiement
U-20925, Public Service Comm. States, inc, agreamant on T8D Bsues, agreements
U-22082 Stalf necessary to implemant TSD separations,
{Subdocket B) hold hammiess conditions, separations
Transmission and Distribulion Term Sheet methodology.
1001 14000-U GA Georgia Public Georgia Power Co. Review requirements, Rals Plan, fuel
Serdes Commisslon clause recovery.
Adversary Staff .
1101 1433 GA Georgla Public Atlanta Gas Light Ca. Revenue requiraments, revenue forecast,
{Direct) Service Commission O&M expensa, depreciation, plant addilions,
Advorsary Slaft cash working capital

J. KENNEDY AND ASSOCIATES, INC,
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of
Lane Koflen
As of August 2008
Date Case Jurisdict. Party Utllity Subject
1o U-25887 LA Louisiana Public Enlergy GuN Slates, Inc. Revenue requitemants, capital structure,
{Direc) Service Commission allocafion of regulated and nonreguiated costs,
River Bend uprale.
002 25230 L2 Daftas FL-Worth Hospital XU Elsctric Stipulalion. Reguiatory assels,
Counct & the Coslidon of securiization financing,
Independent Cofleges & Universities
po02  U-25687 LA Louisiana Pubic Entergy Gull Stales, Inc. Revenue requirements, corporats (ranchisa
{Sumebutiah) Service Commission tax, conversion b LLC, River Band uprale,
0302  14311.Y GA Georgia Pubic Alianla Gas Lighl Co. Revenue requirements, eamings sharing
{Rebuttal) Service Commission plan, servica quality standards.
Adversary Stafl
0302  00114B-El FL South Florida Hospital Florida Pawer & Light Co, Revenue requirements, Nuclear
and Healthcare Assoc. Yife extension, slorm damage acoruals
and reserve, capitd structure, O&M expense.
0402  U-25687 LA Louisiana Public Entergy GuY States, Inc. Revenue requirements, comporate franchise
{Supplemental Surrebuttal) Sarvice Commission tax, conversion to LLC, River Bend uprata,
0402  \U-21453,U-20028 Louisiana Public SWEPCO Business separation plan, T30 Term Sheet,
and U-22092 Service Commission separations methodologies, hold hamiess
{Subdockel C) Staff conditions.
002 HOt- FERC Louisiana Public Entergy Services, Inc. System Agreement, production cost
88-000 Service Commission and The Enlergy Operating equalization, lariffs.
Statt Companies
gz U-25638 LA Louisiana Public Entergy Gull States, Inc. System Agreement, produttion cost
Service Commission and Enlergy Louisiana, lnc. disparities, prudence.
0902 200200224  KY Kentucky Industrist Kenlucky Uflities Co. Une losses and fuel dlause recovery
2002-00225 Utikijes Customers, lnc.  Louisvile Gas & Eleclric Co. assccialed with off-sysiem sales,
102 200200146 KY Kenlucky Industrial Kentucky Utlities Co, Environmenta compliancs costs and
200200147 Utities Customers, Inc.  Louiswille Gas & Electric Co. surcharge recovery.
0103 200200169  KY Kentucky Industrial Kentucky Power Co. Environmentat compiiance costs and
Utilites Cusibmers, Inc. sufcharge recovery.

J. KENNEDY AND ASSOCIATES, INC.
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of
Lane Kollen
As of August 2005
Date Case Jurisdiet. Party Utility Subjact
0403 200200429 KY Kentucky Industrial Kentucky Utiities Co. Extension of merger surcredit,
© 200200430 Utiity Customers, Inc. Louisville Gas & Electric Co.  flaws in Companies’ studies,
0403 U-26527 LA Louisiana Public Entergy Gu¥f Stales, inc. = - Revenue requirements, corporale
Service Commission franchise tax, conversion to LLC,

Capilal structure, post lest year

Adjustments.

0603 ELO%- FERC Louisiana Pubfic Entargy Servicas, Inc. System Agreement, production cost

88-000 Service Commission and the Entergy Opexating equalization, tarifts,
Rebutial Staff Companies
0603 200300088 KU Kenlucky Industial Kentucky Utlliies Co. Enviranmental cost recovery,
Uity Customers comaction of base rate emor,
1403  ER03-753-000 FERC Louisiana Public Entergy Services, Inc, Unit pawer purchases and sale
Service Commission and the Entergy Operating cost-based 1ariff pursuant to System
Staft Companies Agreament.

1103  ER03-583-000, FERC Louisiana Public Enlergy Services, Inc., Unit power purchase and sale
ER03-583-001, and " Service Commission the Entorgy Operating  agresments, contractual provisions,
ERD3-583-002 Companies, EWQ Market-  projected cosls, levelized rales, and

. Ing, LLP, and Entergy formula ralas,
ER03-681-000, Power, Inc.
ERQ3-681-001
ER03-682-000,
ER03-682:001, and
ER03-682-002
ER03-744-000,
ER03-744-001
{Consolidated

1203 L2657 LA Lovisiana Public Entergy Guif Staias, Inc. Revenue requirements, corporats

Sumebuttal Service Commission franchise tax, conversion to LLC,
Capital structure, post test year
adjustments,

1203 20030334 KY Kantucky Industriaf Kentucky Utifities Co. Eamings Sharing Mechanism,
2003-0335 Utility Cuslomers, Inc. Loulsvlle Gas & Electric Co.

1203 U-2n36 LA Louisiana Public Entergy Louisiana, Inc. Purchased power contracts

Sarvice Commission between affales, terms and
conditions.

J. KENNEDY AND ASSOCIATES, INC.
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of
Lane Kollen
As of August 2005
Date Case Jurisdict. Party Utliity Subject
0304 U265 LA Loulslana Public Entergy Guif Stales, Inc. Revenue requirements, corporata
Supplemental Servica Commission franchise tax, convarsion to LLC,
Surrebuttal capital structure, post test year
adjustments.
0304 200300433 KY Kertucky industriaf Louisville Gas & Elctic Co.  Revenue requiraments, depreciztion rates,
Utiity Customers, Inc. O&M expenss, deferrals and amortization,
eamings sharing mechanism, mergar
surcredit, VDT surcredit.
0304 200300434  KY Kentucky industrial Kentucky Utilties Co. Revenue requirements, depreciation rales,
Utlity Customers, Inc. O8M expense, deferals and amoriization,
eamings sharing mechanlsm, merger
surcredh, VDT surcredit. .
0304  SCAHDocket TX Chies Served by Texas- Texas-New Mexico Stranded costs true-up, including
473042458, New Mexico Power Co. Power Co. including valuation Issues,
PUG Dockel ITC, ADIT, excess eamings.
20206
004 04-16%EL-  OH * Ohlo Energy Group, Ine. Columbus Southem Power Co. Rate stablizatian plan, defenrals, T&D
& Ohig Power Co. rale increases, eamings.
064  SOAHDocket TX Houston Counci for CenterPoin Stranded costs ine-up, including
473-04-4556 Heatth and Education Energy Housion Electric valuation lssues, ITC, EDIT, excess
PUC Docked mitigation credils, capacity auclion -
20528 :
true-up revenues, interest
0804  SOAHDocket TX Houston Council for CenterPoint Inlereston stranded cost pursuant i
473-04-4556 Health and Education Enargy Houston Electric Texas Supreme Court remand,
PUC Docke
29528
{Supp! Direch)
0904  DotheiNo. LA Louisiana Public SWEPCO Fuel and purchased power expenses
U233 Service Commission recaverable’ through fuel adjustment clause,
Subdockel B lrading activities, compliance with lerms of
various LPSC Onders.
10004 Docket No. LA Louisiana Public SWEPCO Revenue requiremants,
y-23327 Service Comemission
Subdocke! A

J. KENNEDY AND ASSOCIATES, INC.
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Lane Kollen
As of August 2005
Date Case Jurisdict, Party Utliity Subjact
1204  CaseNo. Ky Gallatin Stee! Ca. East Kentucky Power Environmental cost racovery, quaified costs,
2004-00321 Cooperative, inc., TIER requirements, cost allocation.
CaseNo. Big Sandy Rece, ofal,
200400372
0205 18838V GA Georgia Public Atanta Gas Light Co. Revenue requiremants.
Service Comwmission
0205 18638V GA Georpia Public Adanta Gas Light Co, Comprehensiva rate plan,
Panel wih Service Commission pipeline replacement program
Tony Wackery surcharge, performance based raie pian,
0205  18638-U GA Georgia Public Altanta Gas Light Co. Energy conservation, economic
Panel with Servica Commission developmsnt, and tarlf ssues.
Michels Thebert :
0305  CaseNo. KY Kentucky indusiial Kenhucky Utiiies Co, Environmental cost recovery, Jobs
200400426 Uliity Cuslomaers, nc. Louisvile Gas & Electric Crealion A of 2004 and § 199 deduction,
Cass No. excass comimon equiy ratio, deferrs! and
2004-00421 amortization of nonvecurring O4M expansa.
0605  2005.00068 KY Kenfucky Industrial Kentucky Power Co. Environmental cost recovery, Jobs Creafion
Utity Cuslomers, ire, Act of 2004 and §199 deduction, margins
. on alowances used for AEP System sales.
06M5  050045-E1 FL South Florida Hospilal Florida Power & Slomm damage expense and reserve,
and Healthcars Assoc. Light Co. RYO costs, O&M expensa projections,
retum on equily perfomance Incentive,
capilal structure, selective second phase

post-test year rala increase.

J. KENNEDY AND ASSOCIATES, INC.
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Exhibit JBB-2
Page 1 0f 1

AEP TEXAS CENTRAL COMPANY
SFAS 109 REGULATORY ASSETS
GENERATION ASSETS
December 31, 2001

| SFAS 109 REGULATORY ASSET — FEDERAL | [ Generation| 1  Nuclear | | TOTAL |
Flow-Thru Temporary Differences (AOFUDC/

Other) Exhibit JBB-3 12,935,751 392,485,351 405,421,702
Federal Income Tax Rate 35% 35% 35%
SFAS 108 Regulatory Asset - Federal 4,527,513 137,370,083 141,897,596
SFAS 109 Regulatory Asset - Federal Gross-Up 2,437,892 73,968,506 76,406,398
Total SFAS 109 Regulatory Asset —- Federal 6,965,405 211,338,589 218,303,994
[ SFAS 109 REGULATORY ASSET — STATE _ | [Generation] [ Nuclear | [ TOTAL |
Total SFAS 109 Regulatory Asset — State Exhibit JBB+4 3,806,368 27,360,268 31,166,637
[ SFAS 108 REGULATORY ASSET — SUMMARY | TOTAL
Total SFAS 108 Regulatory Asset -— Summary 249,470,631
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AEP Texas Central Company
Regulatory Assets Included in Stranded Cost Not Previously Securtized

BALANCE AS OF DECEMBER 31, 1998

Exhibit JBB-1
Page 1 of 1

Balance as of
Texas Retail 12/31/2001 Not
Generation Amount Outstanding Previously
Asset Name Regulatory Assets Securitized Regulatory Asset Securitized
SFAS 109 Regulatory Assets: $ 448,600,487.00 $ 139,182,000.00 $ 309,418,487.00 $ 249,470,631.00
Other Tax Related - - - -
Deferred Accounting ADIT Deficiency 4,824,470 4,824 470 - -
453,424 957 144,006 470 309,418,487 249,470,631
Mirror CWIP (Retail and FERC) 256,004,868 253,656,869 2,347,899 -
Loss on Reacquired Debt 66,963,634 64,350,789 2,612,845 -
Deferred Electric Business Study 2,259,469 - 2,259,469 -
DOE D&D 4,470,354 - 4,470,354 3,169,647
DSM 4,876,507 4,676,507 - -
Deferred Accounting 482,447,027 482,447,027 - -
Total $ 1,270,246,816.00 $ 949,137,762.00 $ 321,109,054.00 $ 252,640,278.00
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CENTRAL POWER AND LIGHT COMPANY
PUBLIC UTILITY COMMISSION OF TEXAS
REGULATORY ASSET SECURITIZATION FILING
SFAS 108 INFORMATION

12/31/1998 Balance Per 10-K

Less:
SFAS 109 amounts not considered in
the asset by asset presentation
on Schedules A-F
ITC Gross-up
Excess ADIT - Gross-up

SUPPLEMENTAL SCHEDULE 3

$ 379,399,544

$ (80,501,764)
{13,797,606)

$_ (94,259,370)

Remaining SFAS 109 balance available
to securitize - Total Company

$ 473,698,914

Texas Retail Generation Portion

$ 448,800487

186

697
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(A) ) ) (D) {E)
Retall Texas Gen.
Total Company Remalning Life Regulatory Assets
Line Name of Asset Giving Rise Total Company Associaled SFAS of Asset at To Securtitize
No. to the SFAS 109 Asset 12/31/98 Assst Balance 108 Reg. Asset 12/31/88 at 12/31/1998
1 Plantdn Sewvice - Perm /[ FT
2  Bagis differences $ 59,796,647  § 32,188,194 29 years $ 30,387,100
3 _ >
4  Plantin Service - AFUDC Equity 422,341,238 227 414,512 28 years 214,481,570
5
6 Accounting Order Deferral - MCWIP 256,702,338 138,224,336 29 years 137,848,780
7
8 _
9  Accounting Order Deferral - Deferred
10 Accounting ADIT Deficiency Gross-up 4,824,470 2,687,792 29 years 2,697,792
11
12 Plant-In-Service - State Flow Thru 3,147,634,000 73,264,080 29 years 63,306,245
13 $ 473,608,914 $ 448,800,487
[+)]
w
[o4}
A & N

SFAS 109 REGULATORY ASSETS AND RELATED ASSETS

CENTRAL POWER AND LIGHT COMPANY
PUBLIC UTILITY COMMISSION OF TEXAS
REGULATORY ASSET SECURITIZATION FILING

90
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alternative mathod of compliance in
accordance with paragraph (§] of this AD. The
requost should include an assessment of the
effect of the modification, alteration, or repalr
on the unsafe conditloa addressed by this
AD; and, if the unsafe condition has not been
ellminated, the request should include
specific proposed actions 10 address tt.

Compliance: Required as indicated, unless
sccomplished previously.

To prevent severe flap asymmetry due to
fractures of the carriage spindles an an
outboard mld-flap, which could result in
reduced control or Joss of controllability of
the airplane, accomplish the following:

Restaternent of Requirements ot AD 2002~
22-05°

Repetitive lngpections

(a) Do general visual and nondesructive
test (NDT) inspections of sach carriage
spindle (two on each flap) of the left and
right outboard mid-flaps to find cracks,
fractures, or corrosion at the later of the times
specified in paragraphs (8)(1) and (a)(2) of
this AD, as applicable, per the Work
Instructions of Boeing Alert Service Bulletin
737-57A1277, dated July 25, 2002, Repeat
the inspections al least every 180 days until
paragraph (b} or (c) of this AD is done, as
applicable.

(1) Before the accumulation of 12,000 total
flight cycles or 8 years in-service on naw or
overhauled carriage spindles, whichever is
flrgt.

(2] Within 90 days afler November 15, 2002
(the effective dete of AD 2002-22-05, -
amendment 38-12929).

Nots 2: For the purposes of this AD, a
general visual inspection is defined as: "A
vigual axamination of an interior or exterior
area, installation, or assembly to detect
ohvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary la enhance visual
access to all exposed surfaces in the
inspaction area. This level of inspection is
made under normally avatlable lighting -
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or apening of access panels or doors.
Stands, ladders, or platforms may be required
1o gain proximity to the area being checked.”

Corractive Action

(b} 3f any crack, fracture, or corrosion is
found during any inspection required by
paragraph (a} of this AD: Before further flight,
do the applicable actions for that spindle as
specitied in paragraph (b)(1) or (b)(2) of this
AD, per the Work Instructions of Boeing
Alert Service Bulletin 737-57A1277, dated
July 25, 2002. Then repoat the inspections
required by paragraph (a) of this AD every
12,000 fAight cycles or 8 years, whichever is
first, on the averhauled or replaced spindle
only.

(ly) [f any corrosion is found in the corriage
spindle, overhaul the spindle,

(2) If any crack or fracture is found in the
carriage spindle, replace with a new or
overhauled carriage spindle.

Nota 3: Although Boelng Alert Service
Bullstin 737-57A1277, dated July 25, 2002,

HeinOnline -- 68 Fed. Reg.

recomnends that operators report Inspsction
findings of any crack or fracture in the
carriage spindle to the manufacturer, this AD
doss not contain such a reporting
requirement.

New Requlrements of This AD

Overhaul or Replacement

(c) Overhaul or replace, as applicable, all
four carriage spindles (two on esch [lap) of
the left and right outboard mid-flaps at the
applicable time specified in paragraph (c)(1)
or [¢)(2) of this AD, per the Work Instructions
of Boeing Alert Service Bulletn 737~
57A1218, Revision 3, dated July 25, 2002.
Then repeat tha applicable overhoul or
replacement evary 12,000 flight cycles or ¢
years, whichevar is first. Accomplishment of
this paragraph ends the repetitive jnspectinns
required by paragraphs (a) and (b) of this AD.

(1) For Maodel 737~100, ~200, and -200C
series airplanas, overhaul or replace at the
later of the times specified in paragraphs
{e)(1)(1) and (c)(1Xii) of this AD.

(i) Before the accumulation of 12,000 total
flight cycles on the carrlaga spindle, or
within B years since overhaul of the spindle
ar installation of a new spindle, whichever
is frst.

(11) Within 1 year after the effective date of
this AD.

{2) For Modsl 737-300, ~400, und ~600
scries alrplanes, overhaul or replace at the
later of the times specified in paragraphs
(c)2)(i) and (c)(2)(11) of this AD,

(i) Before the accumulation of 12,000 total
flight cycles on the carriage spindle, or
within 8 years slnce overhaul of the spindle
or installation of a new spindle, whichever
is first.,

(i1} Within 2 years after the effectlve date
of this AD.

(d) During acconplishiment of any
overhaul requlired by paragraph (c) of this
AD, use the procedures specified in
paragraphs (d}{1) and {d)(2) of this AD during
application of the nickel plating of the
carriage spindle in addition to those
specified In Boeing 737 Standard Overhaul
Practices Manual, Chapter 20-42-09.

(1) Begin the hydrogen embrittiement relief
bake within 10 heurs efter application of the
plating, or less than 24 hours after the current
gra: first applied ta the part, whichever iy

L.

)

{2) The maximum thickness of the nicksl
plating (hat is deposited in any une plating/
baking cycle must not exceed 0.020 inch.

(¢) Overhauling or replacing the carriage
spindles hofare the effective date of this AD,
in accordance with Boeing Alert Service
Bulletin 737-57A 1277, dated July 25, 2002,
i3 considared acreptable for compliance with
the overhaul or replacement specified in
parsgraph (¢} of this AD.

Alternative Mathods of Compliance

() An alternative method of compllance or
adjustment of the compliance tims that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACQ. Qperators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattla ACO,

10130 2003

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
ublained Irom thie Seattle ACO.

Special Flight Permits

(g} Special flight permits may be tssued in
accordance with sections 21,197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operals the airplane to
a location whare the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on Pebruary
26, 2003.
All Babromi,
Acting Managsr, Transport Alrplane
Directorate, Aircraft Certification Service.
{FR Doc. 034000 Filed 3-3-03; 8:45 am]
BILLING CODE 4810~13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part1
[REG-104385-01]
RIN 1545-AY75

Application of Normalization
Accounting Rules to Balances of
Excess Deferred Income Taxes and
Accumulated Delerrad Investment Tax
Credits ot Public Utililies Whose
Generation Assets Cease to be Public
Ulility Proparty :

AGENCY: Internal Revenue Service {IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document containg
proposed regulalions that provide
guidance on the normalization
requirements applicable to electric
utilities that benefit (or have benefitied)
from accelerated depreciation methods
or [rom the investment tax credit
permitted under pre-1991 law. The
proposed regulations permit a utility
whose electricity generution assets ceuse
to be publie utility property to return to
their ratepayers the normalization
reserves for excess deferred income
taxes (EDFIT) and accumulated deferred
investment tax credits (ADITC)) with
respect to those assets. This document
also provides notice of a public hearing
on thess proposed regulations.

DATES: Written or electronic comments
must be received by June 2, 2003,
Requests to speak and outlines of topics
to ba discussed at the public hearing
scheduled for June 25, 2003, at 10 a.m.
must be received by June 2, 2003.
ADDRESSES: Sand submissions to:
CC:PA:RU (REG-1043385~01), room
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52286, Intarnal Revenue Service, Post
Office Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. an
5 p.m. to: CC:PARU (REG-104385~01),
Couriar's Desk, Internal Revenus
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
glectronically by submitting comments
directly to the IRS Intemet site at
wwiv.irs.gov/regs. The public hearing
will be held in the Internal Ravenue
Building, 1111 Constitution Avenues,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposad regualations,
David Salig, at (202) 622~3040;
concerning submissions of comments,
the hearing, or to be placed on the
building access list to attend the
hearing, Treena Garrett, at (202) 622~
7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document conlains proposed
amendments to the Income Tax
Rogulations {26 CFR part 1} relating to
the normalization requirements of
sections 168(f)(2) and 168(i}(9) of the
Internal Revenue Cods (Code), section
203(e) of the Tax Reform Act of 10886,
Public Law 99--514 (100 Stat. 2146), and
former section 46{f} of the Code. The
proposed rugulations respond to
changes in the electric power industry
resulling from deregulation of electricity
genaration facilities.

Section 168 of the Code permits the
use of accelerated depreciation
methods. Section 168(1)(2) provides,
however, that acceleratod depreciation
is permitted with respect to public
utility properly only if the taxpayer uses
a1 normalization method of accounting
for ratemuking purposes.

Under & normalization method of
accounting, a utility calculates its
ratemaking tax expense using
depreciation that is oo more accelerated
than its ratemaking depreciation
{typically straight-lins). In the early
years of an asset’s life, this results in
ratemaking tax expense that is greater
than actual tax expense. The difference
between the ratemaking tax expense and
the actual tax expense is added to a
reserve {the accumulated deferred
federal income tax reserve, or ADFIT).
The difference betwoen ratemaking tax
expense and actual lax expense is not
permanent and reverses in the later
years of the asset’s life when the
ratemaking deprecistion method
provides larger depreciation deductions
and lower tax expenss than the

accelernted method wsed in computing
aclual tax expense.

This accounting treatment prevents
the immediate flowthrough to utility
ratepayers of the reduction in current
taxes resulting from the use of
accelerated depreciation. Instead, the
reduction is treated as a deferred tax
expense that is collected from current
ratepayers through utility rates, and
thus ig available to utilities as cost-frae
investment capital. When the
accelerated method provides lower
depreciation deductions in later years,
only the ratemaking tax expense is
collected from ratepayers and the
difference between actual tax expense
and ratemaking tax expenss is charged
to ADFIT, depleting the utility’s stock of
cosl-free capital,

Excess Deferred Income Tax

The Tax Reform Act of 1980 reduced
the highest corporate tax rate from 46
percent to 34 percent. The excess
deferrad federal income tax (EDFIT)
reserve 18 the bulancs of the deferred tax
reserve immediately before the rate
reduction over the balancs that would
have been held in the reserve if the 34
percent rate had been in effect for prior
periods. The EDFIT reserves were
amounts that utilities had collected
from ratepayers to pay future taxes that,
as a result of the reduction in corporate
tax rates, would not have to be paid.

Section 203(e) of the Tax Reform Act
of 1986 specifies the manner in which
the EDFIT reserve can be fowed
through to ratepayers under a
normalizelion method of accounting. [t
provides that the EDFIT reserve may be
reduced, with # corresponding
reduction in the cost of service the
utility collects from ratepayers, no more
rapidly than the EDFIT reserve would
be reduced under the average rate
assumption method [ARAM). For
taxpayers that did not have adequate
data to apply the average rate
assumption method, subsequent
guidance permitted use of the rovorse
South Georgia method as an alternative.
In general, both the average rate
assumption method and the reverse
South Georgia methad spread the
flowthrough of the EDFIT resarve over
the remaining lives of the property that
gave rise to the excess.

Accumulated Deferred Investment Tax
Credits (ADITC]

Former section 46 of the Cods
similarly limited (he abilily of
ratepayers to benefit from the
investment tax credit determined under
that section. Under former section
46()(2), an electing utility could flow
through the investment credit ratably

HeinCnline -- 6B Fed. Reg.
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(that is, could reduce the cost of servica
collected from ratepayers by a ralabla
portion of the credit) over the
investment’s regulatory life. The balance
of the credit remaining to be flowed
through ta ratepayers would be beld in
u reserve for wecumulated deferrad
investment tux credits {ADITC). [f tha
utility elected ratable flowthrough of the
credit, the rate base (the amount on
which the utility is permitted to collect
a return from ratepayers) could not be
reduced by reason of aay portion of the
credit.

Deregulation of Generation Assets

When the normelization provisions
were added to the Internal Revenus
Code, elsctric utilities were vertically
integrated to include generation,
transmission, and distribution
functions. Accelerated depreciation,
investment credits, and normalization
enhanced the cash flow needed to
acquire and construct new generation
assets. Driven by changes in technology
and econormics, however, the electric
industry has been undergoing
substantal changes. Many utilities have
been selling generation assels to new
entities that are not subject 1o rate of
return regulation and are becoming
transmission and distribution (or
distribution-only) companies. In many
cases, the deregulation of generation
assets is occurring before.the EDFIT and
ADITC ressrves associsted with thoge
assets have been flowed through to
ratefiayers.

The Service has issued a number of
private Jattar rulings holding that
flowthrough of the EDFIT and ADITC
reserves associated with an asset is not
permitted after the asset’s deregulation,
whother by disposition or otherwise.
These rulings were based on the
principle that flowthrough is permitted
only over the assel’s regulalory life and
when that life is terminated by
deregulation no further flowthrough is
permitted. After further consideration,
the Service and Treasury have
concluded that neither former section
46(f)(2) nor section 203(e) of the Tax
Reform Act suggests that the EDFIT and
ADITC reserves should not ultimately
be flowed through to ratepayers.
Instead, Congress provided a schedule
for flowing through the reserves so that
utilities would have the benefit of cost-
free capital for a pradictabls period.

The proposed regulations provide that
utilities whose goneration assets ceasoe
le be public ulility property, whether by
disposition, deregulation, or otherwise,
may continue to flow through EDFIT
and ADITC reserves associated with
thoee assets without violating the
normalization rulas. The rate of

N
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flowthrough is limited, however, to the
rata that would have been permitted if
the assets had remained public utility
property and the taxpayer had
continued to use a normalization
method of accounting (or ratable
flowthrough of the credit] with respect
to the assets. This result does not
imposs on utilities any burden
unanticipated prior to dersgulation and
provides the flow-through originally
anticipated by ratepayers, utility
commissions, and utilities.

Comments Requested

In addition to comments ralating to
this notice of proposed rulemaking,
comments are requested on the proper
disposition of tax reserves (ADFIT,
EDFIT, and ADITC) under the following
set of facts. Regulated transmission
assets from several public utilities
(related or otherwise) are transferred to
a utility partnscship. This partership is
croated sololy as o transmission
company. The transaction is subject to
section 721 of the Code. The
transmission assets are public utility
praperty before the transfer and will be
public utility property after the transfer,
Is there a normalization violation if the
defarred tax reserves are transferred to
the new trangmission company’s
regnlated broks and are considered in
setting rates for the new transmission
company? Alternativaly, is there a
normalization vinlation if the deferred
tax reserves remain on the transferors’
regulated books and are considered in
setting their rates?

In addition, the proposed regulations
dn not address the treatment of
deregulated assels under formar section
48{)(1) (relaling to the use of the .
investment credit to reduce the rate base
of slecting taxpayers). Comments are
also requested on this issue.

Proposed Effective Date

The regulations are proposed to apply
to property that becomes deregulated
generation property after March 4, 2003.
In addition, a utility may elect to apply
the proposed rules to properly that
becomes deregulated generation
propsrty on or befors March 4, 2003.
The election is made by attaching a
written statement to the utility’s return
for the tax yesr in which the proposed
rules are published as final regulations.
Special Analyses

1t has been determined that thig notice
of proposed rulemaking is not a
significant regulatory action as defined
in Exacutive Order 12866. Therefors, a
regulatory assessmant is not required. Tt
also hag heen determined that section
553(b) of the Administrative Procedure
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Act (5 11.8.C. chapter 5) does not apply
to thuse regulations and, becausa the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, this notice of propased
rulemaking will ba submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact an small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
congideration will be given to any
comments that are submitted (in the
manner described in the ADDRESSES
caption) timaly to the IRS. All
comments will be aveilable for public
inspection and copying. Treasury and
IRS specifically request comments on
the clarity of the proposed regulations
and how they may be made clearer and
gasier to understand. '

A public hearing has been scheduled
for June 25, 2003, at 10 a.m. in the
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. Becausae of access restrictions,
visitors will not be admitted beyond the
Internal Revenue Building lobby mors
than 30 minutes before the hearing
starts.

The rules of 28 CFR 601.601{(a}(3]
apply to the hearing.

Persons who wish to prosent oral
coraments at the hearing must submit
comments and submit an outline of the
lopics to be discussed and the time to
be devoted to each topic by Junse 2,
2003.

A period of 10 minutes will be
allotted 1o each person for making
comments.

An agends showing the scheduling of
the speakers will be prepared after the
deadline for receiving ocutlines has
passad. Copias of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is David Selig, Office of the
Associate Chief Counsel (Passthroughs
and Special Industries}, IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Port 1

Income taxes, Reporting and
recordkesping requirements.
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Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continuas to read in part s
folows:

Authorlty: 26 U.S.C. 7805 = »

Par. 2, Seclion 1.46-6 is amended by
adding paragraph (k) to read as follows:

£1.46-8 Limitation in case of cerlain
regulated companies.

® * * * "

(k] Treatment of accumulated
deferrad investment tax credits upon the
deregulation of regulated generation
assets—(1) Scope. This paragraph (k)
provides rules for the application of
former section 48(f)(2} of the Internal
Revenue Code with respect to public
utility property that is used in electric
generation and ceases, whether by
disposition, deregulation, or otherwise,
to be public utility property
(deregulated generation property).

(2) Amount of reduction. If public
utility property of a taxpayer becomes
dersgulated generation property to
which this section applies, the
reduction in the taxpayer’s cost of
service permitted under former section
48(f)(2) is equal to the amount by which
the cost of service could be reduced
under that pravision ifall such property
had remained public utility property of
the taxpayer and the taxpayer had
continued to reduce its cost of service
by a ratable portion of the credit with
respect to such property.

(3) Cross reference. See § 1.188(1)~(3)
for rules relating to the treatment of
balances of excess deferred income
taxes when utilities dispose of regulated
generation assets.

{4) Effective date—{i) General rule.
This paragraph (k) applies to property
that becomes dersgulated generation
property after March 4, 2003.

(i) Election for retroactive
appiication. A utility may elect to apply
this paragraph (k) to property that
becomes deregulated generatian
property on or before March 4, 2003.
The election is made by attaching the
statement “ELECTION UNDER § 1.46~
6(k)" to the taxpayer’s return for the tax
yoar in which this paragraph (k) is
publishad as a final regulation.

Par. 3. Section 1.168(i)~3 is added to
read &s follows:
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§1.168(i)}~(3) Treatment of excess daforred
Income tax reserve upon disposition ot
regulated generation assets.

- [(a) Scope. This section provides rules
for tho application of section 203{e) of
the ‘Tax Reform Act of 1988, Public Law
09-514 {100 Stal. 2146) with respect to
public utility property that is used in
electric generation and ceases, whether
by disposition, deregulation, or
otherwise, to be public utility property
{deregulated generation property}.

{b) Amount of reduction. If public
utility property of a taxpayer becormes
deregulated generation property to
which this section applies, the
reduction in the taxpayer’s excass tax
reserve permittad under saction 203(e)
of the Tax Reform Act of 1886 is equal
to the amount by which the reserve
could be reduced under that provision
if all such property had remained public
utility property of the taxpayer and the
taxpayer had continued use of its
normalization method of accounting
with respect to such property.

(¢) Cross reference. See § 1.48—6(k) for
rules relating to the treatment of
accumulated deferred investment tax
credits when utilities dispose of
regulated generation asssts.

(d) Effective date—(1) General rule.
This ssction applies to property that
becomes deregulated generation
property after March 4, 2003.

(2) Election far retroactive
application. A taxpaysr may elect to
apply this section to property that
becomes deregulated generation
property on or before March 4, 2003,
The election is made by attaching the
statement “ELECTION UNDER
§1.168(i}--3"" to the taxpayer’s return for
the tax year in which this section is’
published as a final regulation.

David A, Mader,

Assistant Deputy Commissioner of Internal
Bevenue.

|FR Douc. 03-4885 Filed 3-3-03; 8:45 am|
BILLING CODE 830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 850
[WY-031-FOR]
Wwyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcemont, Interior.
ACTION: Proposed rule; public comment
period and opportunily for public
hearing on proposed amsadment.

HeinOnline -- 68 Fad. Reg.

SUMMARY: We are announcing receipt of
a proposed amendment to the Wyoming
regulatory program (hersinafter, the
“Wyoming program") under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Wyoming
proposes ravisions to its coal rules about
roads, mine facilities, and excess spcil.
Wyoming intends to revise its program
to be congistent with the corresponding
Federal regulations und clarify
ambiguilies.

This document gives the times and
locations that the Wyoming program
and proposed amendment to that
program are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for Lhe
public hearing, if one is requested.
DATES: We will accept written
comments on this amendment until 4
p-m., m.s.t., April 3, 2003. If requested,
we will hold « public bearing on the
amendment on March 31, 2003, We will
accept requests to speak until 4 p.m.,
m.s.t., on March 19, 2003,

ADDRESSES: You should mail or hand

deliver written comments and requests

to speak at the hearing to Guy Padgett
at the address listed below.

You may review copies of the
Wyoming program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal’
business hours, Monday through Friday,
excluding bolidays. You may receive
onas free copy of the amendment by
contacting the Office of Surface Mining
Reclamation and Enforcement’s (OSM]
Casper Field Office.

Guy Padgett, Casper Field Office, Office
of Surface Mining Reclamation and
Enforcement, 100 Easl *'B" Street,
Fadaral Building, Room 2128, Casper,
Wyoming 82601-1918, 307/261-6550,
Internet: GPodgett@osmre.gov.

Dennis Hemmer, Department of
Environmental Quality, Herschlar
Building, 4th Floor West, Cheysnne,
Wyoming 82002, 307/777-7682,
Internet: dhemmer@state.wy.us.

FOR FURTHER INFORMATION CONTACT; Guy

Padgett, Telephone: 307/261-6550.

Internet: GPadgett@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Wyoming Program

IL. Description of tho Proposed Amendment

1. Public Commaent Procedures

1V, Procedural Determinations

I. Background of the Wyoming Program

Saction 503(a) of the Act permits &
State to assume primacy for the
regulation of surface coal mining and
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reclamation oparations on non-Feders}
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, *'a State
law which afrovides for the regulation of
surface coal mining and reclamation
oparations in accordance with the
requirements of {the] Act* * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to [tha] Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Wyoming
program on November 28, 1980. You
can find background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program in
the November 26, 1980, Federal
Ragister (45 FR 78637). You can also
find later actions concerning Wyoming's
program and program ameandments at 30
CFR 950.12, 950.15, 850.16, and 950.20,

II. Description of the Proposed
Amendment

By letter dated November 28, 2002,
Wyaming sent us a proposed
emendment to its program,
(administrative record numbar WY-36~
1) under SMCRA (30 U.S.C. 1201 el
seq.). Wyoming sent the amendment in
response to 8 30 CFR part 732 letter
dated February 21, 1990, and an October
3,1990, follow-up letter [administrative
record numbers WY-36-6 and WY~236~—
7) that we sent to Wyoming, and to
include changes made at its own
initiative. The full text of the program
amendmaent is available far you 1o read
at the locations listed above under
ADDRESSES.

Specifically, Wyoming proposes to
ravise the following Coal Rulus:

{1) Chapter 1, Section 2, and Chapter
2, Section 2(a) and (b), miscellaneous
revisions regarding use of the terms,
“primary”’ end “ancillary” roads and
“mina facilities;” (2) Chapter 1, Section
2(b), definition of public road; (3)
Chapler 1, Section 2{bz), definition of
road; (4) Chapter 2, Section 2(b){I)(D)(V),
maps and plans; (5) Chapter 2, Section
2(a) and (b), permit applications; (B)
Chapter 2, Section 2{b){xix), roed
systems; (7) Chapter 4, Section 2(j}, road
classification systsm; (8) Chapter &,
Section 2(j)(v), performancs standards;
{9) Chapter 4, Section 2(j)(v),
reclamation; (10) Chapter 4, Section
2())(3)(A), and 2(j)(ii), roads and other
transportation facilities; (11) Chapter 4,
Section 1(a){v), access roads and
haulage roads; (12) Chapter 4, Section
2(j)(vii}, primary roads: (13) Chapter 4,
Section 2(j), exemptions concemning
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Section 46 -- Investment Credit

Summary

Amortization Period Reduction Won't Violate Normalization Rules

The Service has ruled that a mandated change in a regulated utility’s amortization periods
won't cause it to run afoul of the investment tax credit limitation rules in section 46(f)(2).

An investor-owned regulated public utility provides electricity. A government
commission establishes the utility's rates and allowed it to recover its net book investment in its
plants by returning deferred ITC:s to its customers over an eight-year recovery period. State law
changed and required sunk costs, including ITCs, to be recovered over five years.

The Service ruled that the ratable amortization of the utility's remaining ITCs over a
five-year period complies with the normalization rules of section 46(£}(2). At the same time, it
ruled that the one- time catch-up adjustment will also comply with section 46(f).

The Service also ruled that any remaining credits after the regulatory lives of the plants
may accrue to the benefit of the utility shareholders. Finally, the Service ruled that the [TC may
be "flowed through" to rates based on the new amortization period. ]

Full Text
U!L Number(s) 0167.22-01

Date: September 29, 1998
In Reference to: CC:DOM:P&ASIB-PLR-147173-97

LEGEND:
Taxpayer="*"*
Parent=**"
District=¢***
Commission A="""*
Commission 8=***
Plant="***

State X=°**"*
Intervenor=°*°**
DecisionA=°""*
DecisionB=°**
Law - o v e
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Dear***

1] This responds to your request of September 12, 1997, and additional material, filed on behalf of the
axpayer. Taxpayer requests four rulings as to whether certain actions of Commission A and State X
rela‘tedy to utility restructuring are in compliance with the normalization requirements of sections 46(f)(2),

46(f(10), and 168(i)(9)(B) of the Internal Revenue Code.

FACTS
[2] The Taxpayer has represented the facts to be as follows:

(3] The Taxpayer Is a wholly-owned subsidiary of the Parent. The Taxpayer is an investor-owned
regulated public utility engaged in the generation, purchase, transmission, distribution and sale of electric
energy in State X. The Parent files a consolidated retum with fts affiliated companies on a calendar year
basis using the accrual method of accounting. The District Director's office in District has examination
jurisdiction over the Parent's tax returns.

[4] Taxpayer owns an a percent interest in Plant A. Taxpayer is subject to the rate making jurisdiction of
the Commissions. The jurisdictional factor used by Commission A In setting rates is b.

{5] On ¢, Taxpayer filed its d test year rate ap’:slicaﬂon which included cost of service rate recovery for
operaﬂng and maintenance expenses, capital sxpenditures and administrative expenses associated with
Plant A,

[6] On e, Cammission A issued Decision A which eslablished rates for other Plant owners in a general rate
case. Included in this Decision was approval of an agreement between the Taxpayer, the Intervenor and
other owners of Plant A that would enable the Taxpayer to racover its remaining nat book investment in
Plant A by f. Pursuant to this decision, deferred investment tax credits would be retumed to customers
over the ré%v( ge)amaimng 8-year period if such action complies with the normalization requirements of
section 4 .

[7{ On g, Commission A issued Decision B, which reaffirmed the 8-year recovery period and established a
rate cap. Thus, under the approved pricing mechanism and rate cap, if the revenue requirement
associated with the 8-year sunk cost amortization of Plant A exceeded previously approved ratemaking
amounts, recovery of such excess would be deferred to the following year. To the extent that depreciation
is excluded from cost of service due to this deferral, the investment tax credit attributable to the excluded
portion of the property would also be deferred.

[8] On h, State X adopted the Law which provided that sunk costs relating to generation-related assets
shall be subject to recovery from all customers on a nonbypassable basis. The Law froze rates effective k,
and provided that tha recovery of these costs shall not extend beyond . A sEeclal provision in the Law
allowed recovery of incremental costs for Piant A through f. Because of the Law, the 8-year recovery

eriod of Decislon B was further accelerated commencing J, so that amortization of the sunk costs,
including investment tax credits, will be complste by i.

REQUESTED RULINGS

[9] Taxpayer has requested four rulings. First, Taxpayer has requested a ruling that the ratable
amortization of its remaining investment tax credits for Plant A over a new 8-year (subsequently shortened
to 5-years) regulatory period Instead of over the previous period of 18 years, complies with the
normalization provisions of section 46(f) of the Code. Second, Taxpayer requests a ruling that a one-time
catch-up adjustment that includes the incremental difference in amortization from the effective dates of the
Decisions to the date of this ruiin? complies with section 46(f). Third, Taxpayer requests a ruling that if at
the end of the revised regulatory lives of the Plants, all of the sunk cost and the associated investment tax
credit has not been reflected in rates due to the rate cap, the remaining credit may accrue to the benefit of
its shareholders without violating the normalization rules. Fourth, Taxpayer requests a ruling that If the rate
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cap aliows a depreciation recovery more rapid than anticipated, the investment tax credit may be flowed
through to rates based on the new anticipated depreciable periad without violating the normalization rules
(if depreclation Is deferred due to the rate cap, then the investment tax credit will also be deferred).

LAW AND ANALYSIS

[10] Prior to the enactment of the Tax Reform Act of 1986 (Act), section 38 of the Cede provided an
investment tax credit for investments in certain depreciable property. Sections 46(f)(1) and 46(f)(2)
imposed limitations on the use of investment tax credits by regulated public utility companies. Section
45(f)(1) applied generally except as to taxpayers that elect the application of section 48(f)(2).

[11] Section 46(f)(2) of the Code pravided that no investment tax credit shall be allowed with respect to
public utility property if (1) the taxpayer’s cost of servica for ratemaking Furposes or in its regulated boaks
of account is reduced by more than a ratable portion of the otherwise allowable credit, or (2) the base to
which the taxpayer's rate of return for ratemaking purposes is applied is reduced by reason of any portion
of the otherwise allowahle credit

[12] In determining whether, or to what extent, the investment credit has been used to reduce cost of
service, section 1.46- 6(b)}(2)(ii) of the regulations pravides that referance shall be made to any accounting
treatment that affects cost of service, An example of such treatment is a reduction in the amount of
Federal income tax expense taken into account for ratemaking purposes by all or a portion of the credit.

[13] Section 1.46-6(b)(3)(li}{A} of the regulations provides that in determining whether, or to what extent,
the investment credit has been used to reduce rate base, reference shall be made to any accounting
treatment that affects rate base. in addition, reference shall be made to any accounting {reatment that
reduces the permitted retum on investment by treating the credit less favorably than the capital that would
have been provided if the credit were unavailable.

{14] Section 1.46-68(b)(4)(}) of the regulations provides that cost of service or rate base is also considered
to have been reduced by reason of all or a portion of a credit if such reduction is made in an indirect
manner. Under section 1.48-6(b)(4)(Il), one type of such indirect reduction is any ratemaking decision in
which the credit is treated as operating income subject to ratemaking regulation or is treated less favorably
than the capital that would have been provided if the credit were unavailable. For example, if the credit is
accounted for as nonoperating income on a company's regulated books of account but a ratemaking
decision has the effect of treating the credit as operating income in determining rate of return to common
sharehoiders, then cost of service has been Indirectly reduced by reason of the credit. .

[15] According to section 1,46-8(b){4)(iii) of the regulations, a second type of indirect reduction is any
raternaking decision intended to achieve an effect similar to a direct reduction to cost of service or rate
base. In determining whether a ratemaking decision is intended to achieve this effect, consideration is
given to all the relevant facts and circumstances of each case, including, but not limited to, the record of
the proceeding, the regulatory body's orders or opinions (including any dissenting views), and the
anticipated effect of the ratemaking decision on the company's revenues in comparison to a direct
reduction to cost of service or rate base by reason of the investment tax credits available to the regulated
company.

[16] For purposes of determining whether or not the taxpayer's cost of service for ratemaking purposes is
reduced by more than a ratable portion of the investment credit, section 46(f)(6) of the Code provides that
the period of time used in computing depreciation expense for purposes of reflecting operating results in
the taxpayer's regulated books of account shall be used. Section 1.46- 6(g} of the ragulations provides
that the investment tax credit amortization period must be no shorter than the one used to calculate
ratemaking depreciation expense.

[17] Furthermore, under section 1.46-8(g)(2) of the regulations, what is "ratable” is determined by
considering the period of time actually used in computing the taxdpayer's regulated depraciation expense
for the property for which a credit is allowed. The term “regulated depreciation expense” means the
depreciation expense for the property used by a regulatory body for purposes of establishing the
taxpayer's cost of service for ratemaking purposes. In addition, if there is a revision for purposes of
computing regulated depreciation expense beginning with a particular accounting period, the computation
of ratable portion of investment tax credit must also be revised beginning with such period.
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[18] Section 46(f)(2) of the Code states that a taxpayer satisfles the normalization requirements if the cost
of service is reduced by no more than the ratable portion of the investment tax credit. Ratable is
determined under section 1.46—6493(2) of the regulations by reference to the period of time actually used in
computing a taxpayer's regulated depreciation expense for the property for which the credit is allowed.
Accordingly, as long as the investment tax credit is amortized no more rapidly than over the pericd
actually used for reguiated depreciation purposes, the ratemakin_? treatment of the credit will comply with
the normalization requirements. in the facts set forth abovae, the Taxpayer's investment tax credit amount
will always be ratable by reference to the related asset's regulated depraciation period. This will be frue
whether the depreciable basis is recovered over the anticipated 8-year or 5-year periods, or whether the
depreciable basis recovery is deferred or accelerated due to the rate cap. So long as the amortization of
the investment tax credit is deferred or accelerated ratably on the sama basis as the recovery of the
depreciable basis, there will be no violation of the normalization rules.

{19] Taxpayer has requested a one-time catch-up adjustment that includes the incrementat difference in
amortizatior: from the effective dates of the Decislons to the date of this ruling. Under the method
described above, the pericd of time over which the investment tax credit is amortized is finked to the rate
recovery period actually used in computing the Taxpayer's regulated depreciation expense. As in the
previous analysis, there will be no violation of the normalization rules so'long as at no time does the
cumnulative amount of the investment tax credit reduce cost of service more rapidly than ratably.

[20} If there is unamortized investment tax credit at the end of the rate freeze period, the Taxpayer
proposes to retain the remaining investment tax credit for the benefit of its shareholders. This action will
not constitute a reduction in the Taxpayer's cost of service for ratemaking purposes or on its regulated
books of account within the meaning of section 46(f)(2)(A) of the Code, nor a reduction of the base to
which the rate of return for ratemaking purposes is applied under section 48(f)(2)(B). Thus, there is no
normaliz?jtion violation for the Taxpayer's retention of the remaining investment tax credit under the facts
presented.

CONCLUSIONS

1. The ratable amortization of the Taxpayer's remaining investment tax credits for Plants A over a new
8-year (or 5-year as subsequently shortened) requlatory period instead of aver the previous period of 16 .
years, complies with the normalization provisions of section 46(f) of the Code.

2. A one-time catch-up adjustment that includes the Incremental difference in amortization from the
effective dates of the Decisions to the date of this ruling complles with section 46(f).

3. If at the end of the revised regulatory lives of the Plants, all of the sunk cost and the associated
investment tax credit has not been reflected in rates due to the rate cap, the remaining credit may accrue
to the benefit of its shareholders without violating the normalization rules. :

4. If the rate cap allows a depreciation recovery more rapld than anticipated, the investment tax credit may
be flowed through to rates based on the new anticipated depraeciable period without viclating the
norgxafl‘rzation rules. If depraciation is deferred due to the rate cap, then the investment tax credit must also
be deferred.

[21] Except as specifically set forth above, no opinion is expressed concerning the federal income tax
consequences of the above-described facts under any other provision of the Code or regulations. This
letter ruling is directed only to the taxpayer who requested it, Section 6110(j)(3) of the Code provides that
this ruling may not be used or cited as precedent.

122] In accordance with the power of attorney on file in this office, a copy of this letter is being sent to your
authorized legal representatives. In addition, a copy of this letter is being sent to the District Director of the

District.
Sincerely yours,
Charles B. Ramsey

Chief, Branch 6
Office of the Assistant Chief
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Counsel
(Passthroughs and Speclal
Industries
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